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BOOK XX. 

Of Laws in Relation to Commerce^ confidered ta 
its Nature and DiftinAions. 

C H A P. L 

0/ Commerce* 

THE followtn^ fobjeds dcferve to J>e treated in a 
more exteniive manner: but the nature of thif 
work will not allow it. Fatii wonid I glide down a 
gentle river; but I am carried away by a torrent. 

Commerce is a cure for the moft deftruAive preju- 
dices; for it is almoft a general rule, that wherever we 
iifld agreeable manners^ there 'commerce flourilhes; and 
that wherever thetfe ii commerce, there we meet with 
agreeable manners. 

Let U8 not be ailonifhed. then, if obr manners artf now 
Icfa favage than formerly. 'Cbiiimerce has every where 
diffafied a knowledge of the miiiroeraof all nations; thefe 
are compared one w^b another, and from this comptfiifoa 
arife the greateft advantages. 
A t 
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. CommatoA hmirk may be &idt soifirove BMmf»<r% 
§or ihf feme fCifo» %$ they dftftfoy them- lliey cor«ipt 
the ^uyeft mtnn^vf*} itiis was the fohjed of. Plato*^ 
e^mpiaiMvf and we every 4ay fee> that they paliih aoil 
leiae the maft J)ariian>tia,.; < 

it ? " *• .' 

^ C H AT. II. 

"* ' €f iie J/firii of commerce, 

pE AC£ V8 Uie fi^Brd effea of trade. Two cation 
^ who traffic with each other hecome reciprocall] 
dejpeadent ; for if one has an intereil in buying, th 
i^tner has an intcreft in felling; and thus their union S 
ibiinded on their mutual neceilities. 

But if the fpnft. of commerce iiBites nations, it doC 
not in the fame manner unite individuals. We fee, tha 
in f countyies where the people move oidy by Hbe i^iri 
cf commerce, ihey make a traffic of all thchamanei a 
^e moral virtues : the fmafieft duee of boniamty at 
there to be 9btai»ed only for money* 

Tbt fpiric of ^rade produces in the mind of D»an 
certain fcnfie of exad juftice, ofrpofiie oo the one hai^ 
to robbery^ and oa tlie other to t^fe-aoral virtvies whic 
jforbid our always adhcrii^ ri gid jf to our own priva^ 
intereft, and fufFer us. to negled it for the advantage i 
ethers. 

The total privation of trade, oil ihct contrary, prodtici 
robbery, which Ariiiotle ranka in the ourabcr of meai 
of acquiring: yet it is not at all i|ico«iiAcot with ccrta 
moral virtues. Hofpitality, for inftance, is oioft rare i 
ts^tng eonntfiefty while it, is found in the moft idiiitrab 
^erfeflion ameng natipna of robbers. 

It isfacrilege, fays Tacitus, for a Gern>«n ta,lhut t 
door s^aipft an^y laian wlnmilbeveri whether known 

• Cifar faid cir the Ganta; that tfccy were fjwiled by the ncig 
bourhood and the commerce of Mairlcilles; infomuch that til 
-mhp formerly always conqoerc^ t|»e Ctermans^ vrere now hc^oi 
inferior to them. If^er oftbi'QmU$ lihrvi 

t Holland. 
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^k«o«v«« ffmw}^ hat « bAM^$iA wkhhofykOkr ^ 
k ftiMgcPi goes to (hew him aitochcr Wmfe where thii 
bof^MtdUtf jjialio pradHed; add he is there iMctivcd 
with the fam* hftmioity. .Sut wfaentbe CrcnMM had 
ibiiaded ktdg4«inlb hoTpkalily became ^hartheDfeait* 
This ^ypears bf two laws of the f oode of the Burgoai* 
iiwMi one of which *ioftr^«d a peaaltj on every barba* 
liaoy who, prefmnf d .to (hew a iiraager the home of a 
Roiaim$ 9^ the other dforecdf that whoever received a 
iiBfiger &mM be indemnified by the inhabitantf» every 
one bctog dbillged to pay hi« proper piwponioa, , 

,. \ ,^CH Af, IlL . : ■' ^ 

, •> V . . - . , • 

THERS m^ iwt^ (brti of poof I ihoCe who ate rett> 
^cred iiiriit by the ieverhy df the goverament } theft 
are iiKicM'4a€ipabb of f^fonaiag alaK>ft aay great 
tdioB» bceaafe their iildtgtafce in a pan of their ikv^: 
Others are poorr only teaiteie they cilheir dc^ifir, or 
kfiotr ^t ^ <Kmviiii<bl«k» of liic} 4iiid thcfe arc c^pa^ 
hltola«id«ipKibtii^^yilc thiagv b^aofe tbdr povcctf 
Mitiditci a. p»i of tMe^tibeytyr 

.... ... . ^,^;C^K,A.p. IV. 

^RidilSMK^ lia» foai^ feMloa to Homii of.gtavenamcat* 
• '*' In ;a BKHMfehy* ttik fooodted on loxttry; aad tbe 
ftngte'^e# 'Wkfi[ which it ift carried on, is to procure 
s^rpchii^g tMilr«iil aoMiMMilato (heprida, the pieafiiret 
-and the c^riet^iis vthimfies of tbe nation. In sepablicft 
k is.CQauii!anly'£^$mdtd pH GecwiomjFs . Tlteir o^erchapta 

^ H £t>^ flttldr boijiei fierat, i^enftmOT h^^iiii.'^ Z>r m0f#» 
Crr»u Yid. C»&r, deMlo OaL lib, vi. ^ 

t Tit.»i»viii. - 

A 3 
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Mvtng to eye to aH f4e natSons ofthe earthy bring front 
6ne what is watited hf Miother. It is that that tb< rci 
publics of Tyre, Carthage, Athens, Marfetlkt, Fkre&cei 
Vaiice, flnd'HoUand) engaged in commerce. 

* Thk kind of traftc tat a natural relatfOtt to a re 
publican government: to monarchica it is oaly^oocafiooal 
For as it is founded on the pra6kice of gaining Itttle^ am 
even leTs than other nations, and of making i^ for thi 
by gaining incefiTantly ; it cao hardfy be carried on by I 
people fwallowed up in luxury, who fpend much, and fe 
nothing but obje6is of jgrandeur. 

Cicero was of this opinion, when he fb jnftly faid :| 
<* that he did not like that the fame people (hould be a 
*♦ once the lords and favors -of* the univerfc.'* For tbi 
would indeed be. to fupppfe, that every individual in tli 
flate, and the Mrh6te fbltecoltedivelyyvha^ their faea< 
Cdnftantly fill^ with grand views, and at the ftme tin 
whh fi>nallones; wh}ebis\«coi»tradi^(nw | 

' Not but that the moft noble en terprifes' Are compleat^ 
ftlfo in thofe ^aites which fubflft by oeeoikMliical coil 
merce: the^ bkve ev«»n ba intrepidity noico^be CaMd I 
Isiotiardlkft. And the reafon is this*: 

One braifich of 6omme#ce kads to another; the fnl 
totbemoderatei the modev«le^fo the great: thu) hew) 
has had fo much defire of gfiiiAk)^la4tttle, FaMtshimG 
to a fituation In which he h not lefs defirous of gaini^ 

* great deal. 

Befides,^ the grand enterprifes of merchants are alwa 
neceflarily conne£ted with the affairs of the pul^c. B 
in monarchfes, thefe ptA»Iie alfaifrs give asSiltich diftn 
to the merchants, as in free fti^tes they a^p^^r to g) 
-ftfety."* Otdrt eirte^Hfi?s,'thereft»t)J ^'comMoroc, j 
trbt' fiiited' t^ ntobarcycali but to ftpul^karD ^govel 
mcntrf. ' • * *' '' • ' • 

* In ftorti afnopiMtoii of j^eafer certaincy^ aia to f 
poffeffion of property in thefe 'ftates, makea'tbem und 

'take every thing. . They flatter themfctves with 1 
hopes of receiving great advantages from the fmikfl 

\ ** Nolo ctta^an populum imjperatoreta et portltorem 
« tcrrarum." * 
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^stonef and therefore boldly, tis^k what tliey have 
already acquired, in order to aeqiiire more^ ri&ing no- 
thti^ but at the me^nf oC'obtaining. 

A GsNERAL iivLE. A Datioo in flatery kboiiri 
more to pcefecve tbia to*acq»*re}iiAr9e nati<in« naorc t» 
ae^tre^^m to prcfewcJ. 

' ' - ► •. *• ';;f'5 ♦ •"! -•-.'."••'♦ J ■ ■ 

MAiRSEILL£Si «necej|&fy i^^reat ia the midft 
6f ;f^ tcni{>eftno^||^; Mafffulleii atharbowr which 
idl the wini^'-thf iih0l«#a ^ thie £(|s^ ibe^ifpofition of 
die OMfts^^oint .eot f o*. a la«ding*{4a00»'lMilamei h^ 
qucnted by marincfts^ while thjc fterility )( of the ani^MCttt 
country determined the citizens to an: iscooomical com^ 
merce* • ikimm'^rit.^fktj', that; they ihonld bekborioui, 
to £af»ply ^ what> natuie had refnfcdf that they /honid he 
jnft, in order to live amqo^ barbarous nation*, .fixMl 
whom they^wtre to d^nve their profperity; that they 
flionld be modyj^e, that they might always enjoy the 
fweets of a tr^nqliil gay#rnmeol ^ .in fine, that they 
ihottld be frugal in ^ir manners, that they might per- 
petually enjoy a trade, the more certain as it was left 
advantageous. 

We every where fee violence and opprefiion give birtb 
to a commerce founded on ceconomy, while men are 
conftsained to take refiige in marfli^s, ia \Qi9/^ in.tHe 
flialfef»pf .the feat end even on.'ro^ks- tjh<mfelye& Thus 
k was, thAt T^ft, Venioe, afid the cities of Holland^ 
were founded* Fugitives found there a place of fafet)^ 
It wae: neocflary thai (hfy flu^ddd. fub^ ; they drew 
-thoefiare tfadlrliibiiAeaeejrr/m the whok uaiverft. 

\ Juftin, I. xliii. c. 3. 
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C H A P. VL 

The J]^b of Sn^loAd^ ivirkrejjfe^ to commerce. 

THE tariff^ of cuftoms of Ertgknd, are very imfcttlcd, 
with rs^>e^ to othernatioos; cbcf are changtd, in 
fobie meafarty witlr every parliam^iit, tither by takhtg 
off-fNUtkular duties, or by iilipofing new on«8. They 
endeavour by thU ftktMtM iliH to fii'^erve irhtf^r tUdepin^ 
dence. Supremely jealous wtth refped to trade, they 
Knd tkdaafielvtaibut little by tfeaiiet, aid depend only 
«n tberr oitn lavs* 

Othdr nattons; bave made the intefcfts.of ctttnriierec 

C'dd to thfiire of politics; *thc EngKlk, on the coniraryi 
TC jd/im^s made their polkioai ioterdU gWe way if 
thofe of comrnetce. 

The^ know better tfhsfi My otlkcr people «^ofi^cirtfa» 
iiow to valfttf at the fanie taM thtfe three |rrcit advaii» 
Uigciif rdigioii» eomaitree« andJibcrtyw . 

CHAP. Vlb ' ■' 

In iffhai manner the acononucal commerce hu hen Jhmeiimh 
re^miktL 

TK fi^v^hlt' kJhgdottH: Mvn bate bctti*iniidef cattvemely 
^ proper to bntnpMe th« Aat^s that^ ReiW eMcird intd 
the decdaomieai e^ttK»kt^: Tbey^ hafiB ffirbid thesr im- 
porting any merchandtfes^ exeept Ate prddiiA of 'ihe«r 
telpc^ive cauiNcriei; amd hate flelfmlt^ ixhent' tvtraflc 
only iA veiTcbbnih in the khigdwiitb^tclktbey b;o«gbt 
tbeir cbmmodtties. . " -^ \ 

It is neceffary that the kingdom n^hich impofes thefe 
laws (hoold itfelf be aile cafity'to eiigage'inb^mmercei 
othevwife it wtlV a^ fe^^t he an eqiml fuiFerer. It it 
Mttch more advantageous to trade whli a cOnimcrciat 
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sadoo, whofis profits are moderate^ aad who are rendered 
10 feme fort dependent by the affairs of commerces with- 
t nationy whofc larger view% and. whofe extended trade 
enables them to difpofe of their fuperfinous merchao<« 
difes; with a wealthy nation, who cap take off many o£ 
their comrnoSitieSy and 'make them a qaiciet retnm in 
fpcde; with a nation under a kind of neceility to be 
faithf)d|.:,pi^»jSc fropi^ipii^ctpley^ ^d that feeks* Xo. gptf 
and 99i to cooqM^ri it is mu(;h betters XIay« |o Jtrade 
with&icb « fi«ii;ii[y))4ihan wi^b oUiecsi their conftant fivalr* 
who will ii4tv«r ^riint (iiqh greal. adranugcs. 



. CH A Vi YlXh • 

Of ihe ftoUiiUH tf€ommirer* 

TT is a true maxim, That one nation ftooM tievcr ex- 
*• chide another from trading with it, except for very' 
great reafons. The Japanefe tfade only with! two na» 
tions, the Chtncfe aa4 the putch. The * Chmefe gain 
a thousand ptr cent, upon fugarf , and fometimes as mtich 
by the goods they' take in exchange. The Dutch make 
nearly the £amc profiu, firery aation that ads upon^ 
Japanefe principles moft necefiatily be deceived; for it is 
competition which fets a juft value on merchandi&s, and' 
cftabliihes thie rate between them. 

Much lefii ought a ftatfc to lay. itfelf under an obUga- 
tion of felling its manufadures only to a fingle nation^ 
under a pretence of their taking aU at a cenun price.^ 
Th^ Fples, in thia malwert difpofe of their com to the 
city of Dantatc; and ftveral Indian princes have made a 
like eoBtra^t for their fpices with the Dutch f. Thcfc 
agreements are proper only for a poor nation, whofe in-" 
l>*bitaats are Satisfied to forego the hopes of enriching 
themfelves provided they can be fecure of jj, certain 

* OftHaMe, ¥•!. ti. p* 70. 

t This wa» tM elbiUiihed by the Portiigacfi. /r« Pif#fJ^l < 
«9V<>t chap, XV. pan a. 
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fubfiftence; or for nations, wfaofe (lavery confifts either in 
renoancing the ufe of tbofenhingl which nature has 
giTen them, or iii being obliged to fubmit to a difad- 
^atageons commerce. . - . ' 



* C HAP. IX- ' 

An infliiutton adapted to aconomcal commerce^ 

TN dales that carry on an oeconomical commerce, they 
•■• have luckily eftaWifhed banks, which by their credit 
have formed a new fpecies of wealth; but it would be 
quite wrong to introduce them into governments, whofe 
commerce is founded only on luxury. Tlie ere(^ing of 
^oks in countries governed by an abfolute monarch, 
fuppofes mosey on the one fide, and on the other power; 
that is, on the ooe hand, the means of procuring every 
thing without any power, and on the other the power, 
without any means of procuring; at all. In a govern- 
ment of this kind, none but the prince ever had, or can 
have a treafure; and wherever ther^ is ope, it no fooncr 
becomes great, than it becomes the treafure of the 
prince. 

Por the fame reafon, all afibciations of merchants, in 
wder to carry on a particular commerce, are improper in 
alfolate governments. The dtfign of thcfe companies is 
to give to the wealth of private pcrfons the weight of pub- 
lic riches. But, in thofe govern meqts, this weight can 
Be found only in the prince^ Nay, they are not even al- 
ways proper in ftates engaged in oeconomical commerce; 
for, if the trade be not fo great as to furpafs the naa- 
xiageoient of particular perfons, it is much better to leave 
it open, than by cxclufive privileges to rcftrain the liber- 
ty of commerce. 
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CHAP. X. 

The farnf fuhjeSl continue J. 

A FREE port may \x eftablifhed in the domialoot 
of ftates whofe commerce is oeconomical. That 
(Economy in the goTernment, which always attends the 
frugality of individuaU^ is, if I may fo expreft myfelf, 
the ibul of its oeconomical commerce. The lofs it fuf- 
Utns with refpe^i to cuftoms^ it can repair by drawing 
from the wealth and induftry of the republic But in ft 
monarchy, an eftablifhment of thiakind muft be oppofltc 
to reafon; for it could have no other efied, thaw to eafc 
luxury of the weight of taxes. This would be depriTinff 
itfclf of the only, adranta|;e that luxury can prociirey and 
of the onlj curb which, la a conilitution Uke this, it it 
ctpable of receivix3g. 

CHAP. XL 

Of th( freedom of eommsrce. 

t 
nPHE freedom of commeroe it not a power granted 

^ to the merchants to do what they pleafe. This 
would be more properly its flavery. The conflraint of 
the merchant is not the conftraint of commerce. It it 
in the freeft countries that the merchant finds innnmer- 
able obftaclesj and he is sever lefs croffed by laws, than 
in a country of (laves. 

England prohibits the exportatitm of hep wool ; coltlt 
muft be brought by fe^ to the capital; ^o borfet, except 

geldings, are allowed to be exported; and tlie veffitU* 
of her colonies, trading to Ebrope, muft take in water 

in England. The Englifh conftraio the merchant, but 

it is in favour of commerce. 



* Aft of navijration, 1660. Tt is only in time of war, that 
the merchant of Boftoo and Philadelphia feod their tcfltli diro&ly 
to the Mediterranean. • • > * 
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' CHAP. XII. 

JVhaf U U $bai dejiroys thu freedom. 

TT7HEREVER commerce fubfifts, cuftom arc c 
^^ ftabKAcd. Conrunercc is the exportation a»d iia- 
portatkon c^ merchandtCei, with a view to the advantage 
of the ftate: Cuftoma are a certain right over thia iame 
exportation nod importation, founded al^oi on the advan- 
U%t of the ilatc. From hence it becomes neccfiaryy that 
the ftatc ihoold be neuter between its cttftoms and its 
oimmerce, thu neither of thefe two interfere with each 
other; and then the tababitants enjoy a free commerce. 

The farming of tbc cuftoma deftroys commerce by its 
ifljfiftice and vcxationa, as well as by the excefs of the 
impofts: but* independent of this, it deftroys it even 
more by the difficulties that arife from it, and by |he 
formalities it elcads. In England, where the cuftoms 
are managed by the king's officers, bufinefs is negotiated 
with a Angular facility; one word of wilting accom- 
pUfhes the greateft affairs. The merchant needs not lofe 
an infinite deal of time; be has no occafion for a parti** 
cular commiffioner, either to obviate all the difficulties of 
the formers, or to fnbmtt to tliem. 

CHAP. XIII. 

7be iaws of commerce concemmg the confifcation of m^r* 
chaniU/et. 

THE Magna Charta of England forbids the feiziug 
and confifcating, in cafe of war, the efFc6ls m 
foreign merchants, except by way of reprifaL It U very 
Tcmarkabie, (hat the English have made this one of the 
articles of their liberty. 

In the late war between Spain and England, the 
former made a * law , which puniflied with death thofe 
jwbo brought Engli^ mcrchaodifes into the <iominiotta 

* Pubiiihedat'Cadia» in Maich X740r 
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of Spain ; and the fame penalty on thofe who carried 
Spanifh naerchapdifes into England. An ordinance like 
this cannot, I believe, find a precedent in any laws but 
thofe of Ja{5an. It equally |hock# bumanity, the fpirit 
of commerce, and the harmony which ought to fubfift 
fo the poportion of peoaltift^ it confounds tti our idtai, 
znakuig that a crime againft (be ftaie, wh&A^it only a 
TJohti^m ^f civil polity. - l . *. *. 

CHAP. XIV/ 

0/ /sizing the ferfotu' of merdatU^m 

COLON * nnade a taw, that the Athenians ffiouM no 
^ longer feize the body for civil debts. This law he f 
rcceiycd'Trom Egypt. It had been made by Boccoris* 
and fcocwed'by Scfoftris. 

Thtj law is extremely good, with re(peft to the gene- 
rality of civil J afaire; but there is fufficicnt reafon for 
its not being obferved in thofe of commerce. For, at 
merchants are obliged to intruA: largre furas, frequently 
for a very (hort time, and to pay money as weH as to 
receive it, ^ere is a neceiity that the debtor fl\ould 
conftantly fulfil his eog^gdnieBts at the time prefixed ; 
and from heace it'becomcs nti^Skry to lay a conftraint on 
""^spei^on. 

In affairs relating to common civil contrails, the law 
«ught Qot to -permit the fcizure of the perfon ; becaufe 
^ liberty of one citizen is of greater importance to the 
fublie, than the eafe and profperity of another. But 
in convention* derived from commerce, the law ought 
to confider the public profperity as of greater import- 
ance thao the liberty of a citizen, which bowev/er, doep 
iiot iiinder the reftrii^^ions and limitations that humanity 
and good polky demand. 

* Plutarch, in bi»tr«atife a^ioil lending tipott nfury. 

t Diodoto, Boork i.* Part *. Chap. 3. 

t *rhe Greek leglflators wcfte to blame, in preventing th« arms 
and plough of aoy man from being taken In pledge, and yet per- 
mitting the taking of ^he-iean liimlelf. Dhdorus^ IBotiti, Tart a« 
^h<tf, 3. 

Vot. IJ. B 
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CHAP. XV. 

^n excellent Law* 

A DMIRABLE Is that law of Geneva, which cx- 
•^^ eludes from the magiftracy, and even from the 
admittance into the great council, the. children of thofe 
vho have lived or di^d infolvent, except they have dif- 
charged their father's debts. It has this effed; it gives 
a confidence in the merchants, in the magiftrates, and 
in the city itfelf. There the credit of the individual ha$ 
^Ifo all the vreight of public credit. 

C If A P. XVI, 

Of the judges of commeree* 

XENOPHON, in his book of revenues, would have 
rewards given to thofe overfeers of commerce^ who 
difpatched the caufes brought before them with the 
greatefl ei^pedition. He was fenfible of the need of our 
^modern jurifdidtion of a counfeU -The l^omaus, in the 
lower empire *, had this kind of tribunal for their 
mariners. 

The affairs of commerce are but little, fufceptible of 
formalities. Thefe are the adiions of a day, and are 
every day followed by others of the fame mature. Hence 
it becoines neceffary, that every day they fhould be de- 
cided. It is other wife with thofe adlions of life which 
have a principal Influence on futurity, but rarely happen. 
-We feldofln njarry ipore th^n onge: Deeds and wills are 
hot the work of every day ; we are bi|t once of age. 

Plato f fays, that in a city where there is no mari- 
time commerce, there ought not to be above half the 
number of civil laws : This is very true. Commerce 
Jjrings into the fame country different kinds of people j 



• I-eg. 7. co4. Thcod. Dt navkul* 
I pa lawf, Book viif , 
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it btrodoces alfo a great number of contraAsy and of 
fpficies of wealth) wuh various ways of acquiring it* 

Thus in a trading city, tbae are;fcwer judges, and 
more laws* 

CHAP. XVII. 

Thai a prince wght mi to engage bimfelfin commerce. 

T'HEOPHILUS ♦ feeing a Teffcl laden with mer- 
•*• chandifes for his wife Theodora^ oi'dered it to be 
burnt. ** I am emperor, (faid hc^) and' you make me 
" the maftcr of a galley: By what means ihall thefe poor 
" men gain a livelihood, if we take their trade oat of 
•* their hands ?" He might have added, Who (hall fet 
hounds to us, if we monopolisde all to ourfelves ? Who 
&all oblige us to fulfil all our engagements ? Our cour- 
tilers will follow our example ; they will be mpre greedy* 
auid more unjufl than we : The people have fome confi- 
deoce in our juftice^ they will have none in our opulence : 
All thefe numerous duties, which are the caufe of tbetr 
waDt$» are certain proofs of purs. 

CHAP. xvin. 

,The fame fuhjeihf^ontinued* 

ITT HEN the Portuguefe and Caftilians bore (Waf 
^ in the Eall Indies, commerce had fuch opulent 
branches, that their princes did not fail to feize them* 
This ruined their iiettlements in thofe parts of the world. 
The viceroy of Goa granted excluiive privileges to 
particular perfons. The people had no confidence in 
thefe men, and the commerce declined by the perpetual 
change of thofe to whom it wa3 intruded; nobody took 
catc to improve it, or to leave it entire to his fucceflbr. 
In Ihort, the profit centered in a few hands, and was not 
fufficiently extended. 



Zonanis. 
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CHAP. XIX. 

O/eammtree in a monarchy, 

TT {ft conuary to the fplrit of commerce, that any ot 
^ the nobility (hould be merchants in a monarchical 
government. •< Thisj ( faid the emperors * Honorius 
** and ThcodofiUB,) would be pernicious to cities, and 
** would remove the facility of buying and felling be« 
</ tween the merchants and the plebeians.'' 

It is contrary to the (pirtt of monarchy, to admit the 
ji'obility into commerce. The cuftom of fui&ring the 
nobility of Enffland to trade is one of thofe .tbioga which 
kai there greatly contributed to treaken the monarchical 
gimnttieiit. 

C HA P. XX. 

Ji Jingular refleSlon. 

PERSONS, ftruck with the prafticc of fome dates, 
imagine, that in France they ought to make laws to 
engage the nobility to enter into commerce. But thefe 
laws would be the means of deftroying the nobility, with- 
out being of any advantage to trade. The pradice of 
this country is extremely wife; merchants are not nobles, 
though they may become fo : They have the hopea of 
obtaining a degree of nobility, unattended with its 
adual inconveniencies. There is no furer way of being 
advanced above their profefiion, than to manage it well, 
or with fuccefs, which is generally the confequence of 
fuperior ability. 

Laws, which oblige every one to continue in his pro* 
feifion, and to devolve it to his children, neither are, 

* Leg. nohiHorei cod. de com. et leg. ulc. de refcind. vcndit. 
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nor can be of ufe in any but f defpotic kingdomi* whertf 
no body either can or ought to have emulation. 

Let none fay, that every one will fucceed better la 
bis profeflion, when he cannot change it for anothen I 
fay, a perfon will fucceed beft, when thofe who have 
cicelled hope to arife to another. 

The ppilibility of purchaiing honour with gold en* 
courages many merchants to put themfelyel in circum* 
fiances by which they may attain it. I do not tak€ 
upon me to examine the juftice of thus bartering for 
money the reward of virtue. There are govenimenta 
where this may be very ufefii]. 

In France^ the dignity of the long fobe, which placet 
thofe who wear it between the great nobility and the 
people^ and without having fuch fhining honours as the 
former, has all their privileges; a dignity which, while 
this body, the depoficary of the lawi, is encircled with 
glory, leaves the private members in a mediocrity ot 
fortune; a dignity in which there is no other means o( 
difttndion, but by a fuperior capacity and virtue, but 
which ftill leaves in view one much more illuftrious t 
The warlike nobility likewife, who conceive that, what* 
ever degree of wealth they are pofTeflSed of, they may 
ftill increafe their fortunes, but who are afhamed o( 
augmenting, if they begrtn not with dif&pating the if 
eftates; who always ferve their prince with their whole 
capital ftock, and, when that is funk, make room fof 
others who follow their example} who go to war, that 
they may never be reproached with not having beea 
there; who, when they can no longer hope for riches^ 
^fe in expedation of honours, and, when they have 
not obtained the latter, enjoy the confolation of having 
acquired glory t All thcfe things together have necaffarily 
contributed to augment the grandeur of this kingdom i 
and, if for two or three centuries it has been incefiantly 
increaiing in power, this mufl be attributed not to for« 
tune, who was never famed for cooftancy, but to the 
goodnefs of its laws. 

t This 19 adlually very often the cafe in fach govemmcnti* 
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CHAP. XXL 

To what nations commerce is prejudiciat. 

'n ICHES' coniifts either in lands, or in moveable 
•■^ efiPef^s. The lands of every country are commonly 
pofleffed by the natives. The laws of mod dates render 
foreigners averfe from purchafing their lands ; and no- 
thing but the prefence of the owner improves them; 
this kind of riches therefore belongs to every ftate in 
particular. But moveable effe^^s, as money, notes, bills 
of exchange, flocks in companies, vefrels,*and, in finei 
all merchandifcs, belong to the whole world in general; 
which in this refpe6^ is compofed of but one fingle ftate^ 
of which all the focicties upon earth are members. The 
people who polTefs more of thefe moveable effeds than 
any other in the univerfe, are the moft rich. Some 
Aates have an immenfe quantity, acquired by their 
comtifodities, by the labour of their mechanics, by their 
induftry, by their difcoveries, and even by chance* The 
avarice of nations makes them quarrel for the moveables 
of the whole univerfe. If we could find a ftate fo un- 
happy, as to be deprived of the effefls of Other countries* 
and at the fame time of almoft all its own, .the proprie- 
tors of the lands would be only planters to foieignerfc 
This flate, wanting all, could acquire nothing: where- 
fore it would be much better for the inhabitants not to 
have the leaft commerce with any nation upon earth } 
for commerce, in thefe circumftances, mnft neceffarilj 
lead them to poverty. 

A country that conflantly exports fewer manufaC" 
tures or commodities than it receives, will foon find 
thf^ balance finking; it will receive lefs and lefs, till 
ftUinig into extreme poverty, it will receive nothing 
*' all. • . 

In trading countries, the fpecie which fuddenly 
vanlflies quickly returns, becaufe thoile nations that 
have received it are its debtors; but it never returns 
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into thofe ftates of which we have juft been fpeakiDg^ 
becaufe thofe who have received it owe them nothing. 

Poland will ferve us for an enample. * It has fcarcely 
an J of thofe things which we call the moveable cffe&t of 
the univtrfe, except corn, the produce of its lands. 
Some of the lords pofTefs entire provinces; they opprcfs 
the hu(bandmen in order to have greater quantities of 
com, which they fend to ftrangers* to procure the fu* 
perfiuous demands of luxury. If Poland had no foreign 
trade, its inhabitants would be more happy. The gran* 
dees, who would have only their com, would give ft t0 
their peafants for fubfiftencei as their too extenl^ve 
eftates would become burdenfome, they would therefore 
divide them amongil their peafants; every one would 
find (kins or wool in their herds or flocks, fo that they 
would no longer be at an immenfe expence in providing 
cloaths; the great, who are always fond of luxury, not 
being able to find it but in their own country, would en« 
courage the labour of the poor. This nation, I affirm^ 
would then become more flouriHiiog, at leaft, if it did 
not become barbarous; and this the laws might eafily 
prevent* 

Let us next confider Japan. The vaft quantity ol 
what they can receive is the caufe of the vaft quantity 
of mercbindifes they are capable of fending abroadi 
Things are thus in as nice an equilibrium, as if the im« 
portation and exportation were but 6nall. Befides, thtf 
kind of exuberance in the fiate is prodo^ive of a thou* 
faad advantages: there is a greater confumption, a 
greajter quantity of thofe things on which the arts art 
exercifed; more men employed, and more numeroua 
means of acquiring power: exigencies may alfo happen, 
that may require a fpeedy aifidance, which fo opulent* a 
ftate can better afiPord than any other. It h difficult for 
a country to avoid having fuperfluities: but it is the na* 
ture of commerce to render the fuperfluous ufeful, and 
the ufeful neceifary. The flate will be therefore able 
to a£Ford neceifaries to a much greater nundber of fub- 
j efis. 

Let us (ay then, that it is not thofe nations who have 
need of nothing, that muft lofe by trade; it is thofe 
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who have need of every thing. It is nat fueh people a» 
have a fufficiency within themfelvesy but thofe who arc 
ihoft in want, that will find an advantage in putting a 
ftop to all Commercial intercourfc. 



BOOK XXI. 

Of Laws relative to Commerce, confidercd in the 
Revolutions it has met with in the World. 

C H A P* L 

Some ^enerat ionfidefattoiiSn 

THOUGH commerce be fubje6t to gVeat revola. 
tions, yet it is poillble that certain phyfical caufet," 
fts the qualities of the foil or the climate, may fix its 
feature for ever. 

We at prefent carry on the trade of the Indies tnerely 
hf means of the filver which we fend thither. The * 
Romans carried annually thither about fifty millions of 
fefterces; and this filver, as ours is at prefent, was ex-> 
changed for merchandifes which were brdught to the 
weftfc Every nation, that ever traded to the Indies, has 
eonftantly carried bullioii, and brought merchandifes in 
return* 

It is nature herfelf that produces this eftcft. The lit* 
dians have their arts adapted to their manner of living* 
Our luxury cannot be theirs^ nor their wants ours* 
Their climate neither demands nor permits hardly any • 
thing which comes from us. They go in a great mea<« 
Cure naked ;[ fuch cloaths as they have the country itfell 
furnifhes; and their religion, which is deeply rooted, 
gives them an averfion for thofe things that ferve for out 
Eourifhment. They want therefore nothing but our 



• Pliny lib. vi, cap, aj* 
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bullion, to fcrre a« the nie<ltum of iralaci md for tbit 
they giT^ 08 mefchandifes in relurti, wfth whitK the fro** 
gallty of the people, and the nature of the contitiyt 
fixmifhes them in great abundanee* Thofe ancient * 
authors, who hare mentioned the Indies, defcribe them 
joft as we now find them, as to their poKcy^ coftomf, 
and manners. The Indies have ever been, thef will ever 
be, the fame Indies they are at prefent; and, in every 
period of time, thofe who trade to tbat country moft 
carry fpccie thither, and bring none in retum« 

CHAP. XL 
Of the peo^i of Africa. 

THE greateft part of the people on the coaft of A« 
frica are favages and barbarians. The principal 
reafon I believe of this is, becaufe the fmall countnef, 
capable of being iobabitcdi are feparated from each o- 
ther by large and almoft uninhabitable tracts of land. 
They are without induftry or arts. They have gold in 
abundance, which they receive immediately from the 
hand -of nature* Every civilized ftate i< therefore in m 
condition to traffic with them to advantage, by raifing 
their efteem for things of no value, and receiving a very 
high price in return. 

CHAP. III. 

That thi wanii tf the feopk in the fiuib an tSffirifntfrom 
thofe of the north. 

TN Europe there Is a kind of balance between the 
^ fonthem and northern nations* The firft have every 
convenience of life, and few of its wants; the laft have 
many wants and few conveniencies. To one Nature hat 
given much, and demands but little; to the other (he 

* See Pliny, book vi. chap. r^. and Strabo, book av. 
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has gifed but lfUle« and demands a great deaL The 
cqtuiibrtutt is maitiUin«d by the lazinefs of the fouthern 
qationti and by the induftry and a^vity which ftie has 
given to thofe in the north. The latter are obliged to un* 
dergo exceilive labour, without which they would want 
every thing, and degenerate into barbarians. This has 
naturalized flavery to the people of the fouth; as they 
can eafily difpenfe with richc8» they can more eaiily dif« 
penfe with liberty. But the people of the north have 
need of liberty, for this can bed procure them the 
neans of fatisfying all thofe wants which they hate rc- 
ceired from nature. The people of the north then are 
in a forced ftate, if they are not either free or barbarians. 
^Qmoft all the people of the fouth are in fome mcafurc 
in a ftate of violence, if they are not Haves. 

CHAP. IV. 

Ti^ friacifol d'^crmce leinveen the commerce of the ancUnis 
and the moderns. 

HP HE world has found itfelf, from time to time, in 
^ di£Ferent fituation^; by which the face of commerce 
has been, altered. The trade of Europe is at prefent caiv 
ried on principally from the north to -the fouth; and the 
difference of climates is the caufe that the feveral nations 
have great occafion for the merchandifes of each other. 
For example, the liquors of the. fouth, which are car« 
ried to the north, form a commerce Kttle known to the 
ancients. Thus the burden of veiTelsi which was for* 
merly computed by meafures of corn, is at prefent dc< 
termined by tons of liquor. 

The ancient commerce, as far as it is known to us, 
was carried on from one pott in the Mediterranean to 
another, and was almoft whoUy confined to the fouth. 
Now the people of the fame climate, having nearly 
the fame things of their own, have not the fame need 
of trading amongft themfclves as with thofe of a differ- 
ent climate. The commerce of Europe was therefore 
formerly lefs extended than at prefent. 
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This does not all cootradi^ what I have faid of our 
commerce to the Indies; for herejhe prodigious diffen- 
ence of ellmate dcftrojs all relation between their waat9 
gnd ours. 

CHAP. V. 

Other differences • 

COMMERCE is fometirocs deflroyed by conquer 
ropsy fometimes cramped by monarchs; it traverfet 
the earth, flies from the place where it is opprefTed, and 
ftays where it has liberty to breathe: It reigns at prefcnt 
where nothing was formerly to be feen but deferts, fcai» 
and rocks J and, where it once reigned, now there are 
only deferts. 

To fee Colchis in its prefent fituation, which is n« 
more than a vail foreft, where the people are every day 
decreafing, and only defend their liberty to fell them- 
felves by piece-meal to the Turks and Periians; one 
could never imagine, that this country had ever, in the 
time of the Romans, been full of cities, where com* 
oerce convened all the nations of the world. We find 
no monument of thefe fads m the country ttfelf; there 
are 00 traces of them, except in ^ Ph'ny and Strabo f • 

The hiftory of commerce is that of the communica* 
tion of people* Their numerous defeats, and the flux 
and reflux of populations and devaftatioQS, here form tb9 
«oft extraordinary cvepta. 

e u A p. yi. 

Of the commerce of the ancients^ 

'T'HE immenfe treafures of Semiramis J, whicl^ could 
•*• not be acquired in a day,, give us a reafon to be-? 
licvc, that the Affyrians themfelvcs had pillaged othc^i 
n,ch nations, as other nations afterwards pillaged thenu 
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• Tiyt •cScAs of ^ontmcrcc it f iclMse ; the coofisfuciioe of 
jidbeSf Jiumry ; 9n4 ibsktiof • luxixryi ^h«««rfediQP pf lu^ 
^ . We find tluit ihe anU Wiere carried lo great pcrk^om 
in the time of Semiramis *f which is a fufficieot iiuUca- 
tion, /that a coafidcrable commerce was then eftablifhed. 

In the empires of.Afia ^h«ve was a great : qoBunerce 
of luxury* .Tlie^> i^iftory of luxury would make a fine 
part of thatjcommerce. /rhe juxuty of the Perfians was 
that of thct Mediesy as the luxury of the Medes was that 
ijf the Affyrians. 

Gnrat sevolutk^ks ba%» happened in ATia. Tkt oorth* 
ma& parts of Ponfia* wm. Hyrcaaia» Margiana, Badria^ 
i^i:. were focmorly f^U of fiourifliing f cities which arc 
jBOMT po.more$ And the n^th of this 4^ empinct that is, 
«be iftbmu^ wrhif;^ (tf^ratesihe Cai^^ian from the Eu&ioc 
fea, was covered with cities and nations* which .are now 
idcilroyed. ' . 

EratoRbeoes .H aod Ariftc^ulus learn frocp l^atroclitt, 

^hatthe merchandifes iitf India palTed by the Qkus into 

the Coa of .Pootus. Marcus Varro § telis u^» that,- the 

time whea Ponvpey cofooianded ags^inft Mithrfd^tes, thejr 

jwisre, iatfonmcd, that people* went in fcvcn 4aya frons 

ILsdia to the couotry of .the Ba^iciansi and to the j^ytr 

Jioania* which blls.iolo the.Otcus; that by. tikis laeaQa 

they .were able to brirtg tbs meichandifes i>f India acrob 

.tfaeCafpian fea^ and to eater the mouth of the Cyrus; 

from whence it was only five days |ourney to the Phafis, 

m river that difoharges iifdf into the £uxine Jea. There 

is no doubt but it was by the nations inhabiting thele 

feveral counuies, that the great empires of the Aflyrians, 

V Medes, and Perfians, had a communicatioa with the moft 

diftant parts of the £a& and ,Wcft. . 



• DjpdorUi, lib. .%, . 

f t*Iiry, libt vi. cap. i6. and Strabo, lib. xi. 

i Strabo, lib.xi.; J Strabo, ibid. ^ , 

;5 Sec Pli»y, lib. vi. cap. 17. S;ee alfo Stnjbo, lib. ai- H^p th^ 
paJTage by which the merchaodifes were conveyed from the Pbafis 
fittheX^ynUi ^ ./ ' 
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An ciHire ftop U noMr |>%it to tfeit^Hkinuttkvtioa. All 
thdecoustrke hiiwebcefi latd w»fte bf tkc * Tartars, mi 
ate ftili tufefted bf «1h8 tieflrttaitc iiatnNb The Oxot 
<K) longer mas into the Cafpian fea; the Tartarti for 
foffle private t reafons, have chaeged it«coiir&^ afidit 
DOW lofea ttfelf in the barren fa«sda. 

The Jazartes, whicb was fcfrmeAf a barrier faetsRrcca 
t^ pdKte and the barbarous iiatia«t» hat had its cotirfe 
turned in the (June maniier bf the TaitMs and k no long* 
er empties itfelf into the fea. 

Seleociis Nicator forn:>ed % the projeft of joiniag the 
Euxine to the Cafpian fou This proyeift,^ .^ieh vouM 
have greatly facilitated the commerce of thofe dayat ^a* 
nilhed at his f| death. We aae jmH eertaio it couU have 
been eicecnted ia the tfihimis whteh fisparates the t#0 
feai. This couatrf is at prefent very UtUe knows $ it ia 
depopuhitcdt and fnU of £ofefl«4 indeed waiter is not 
wantingff for an iR&n'*e number of rivers roll ioto it 
from mount CaucaftM: but* ^as this mouatain forms tlie 
north of the i{lhmas» and extends like two arnM § to* 
wards the fouth, it iwcmld have been a grand obitade to 
fach an eocerprife, efpecialif in tboic times when, thejr 
had not (he>art of fl^aktag.flutcea. • T 

li may he imag tofid» ih»t .Sekucus woi^ have jotned 
the two feas in the very^ place where . I^^r !• has fince 
joiQc4 tbemy that is* in that neck of land where the 
Tanais approaches the Vtdgaj but the north of tbe CA 
fm (ca was not thea difcoveredi 

• Thii is the t^on why thofc whohsve defcHbed thh country, 
fince it hM been in the polTeffion of the Tartars, have entti^lf 
diii|tr«d it, Tbe chars vt^dit of ths CaTpian fes, j^y order of the 
Utc Csar Petfr I. hat diSoffvctti the fgr<gio«f trj^ of our mm' 
demoocs; «ad \>y this k appesr^, thisc this fes w cooforowhlc tp 
the reprefcntatioDB of the ancientii. See Plioyi lib. vi. cap. X). 

t See Jehkinfon*8 acjcoont of thii, in the coUe^oo of voyages 
lo the north, vol. iv» 

} Qhndint Caefiur, in Piiny, lib. vL (ap. |jr» 

I He wa< ilain by Ptol^xny Cerajiaat. 

4 See Straboy lib. ai» 

Vol. U C 1 
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fexttry, the TjfAmm tad ^bt eMAietfe^ of kksotkCtny^ 
mhUAk tlf«rf MittiiM difDiigli th^ ^otld. 9oclia¥d kas 
em^oft(tib«^4i^ bbtfk ti his Oanaaii, iti enatiaerating 
8W«oli(n8cr«h1i^{tkey ItfttC mtd'ail tii< ^sdiMtm^ tor- 

and made eftabliAwieacr^ v>ii «hfr ^aft «f thv «ee<fK ' 
^^lii cUbrd«i(ficiiciUwcf>ltor%ei^ oblij^4'r<> follot^ the 
«0biE9, ^iiiW'^erfl^ 'if' I iMty^^fit tftprdii myfelff their 
^oi«|ia&- VoyigM ^wm loitgp ^tid pai af uL The labori. 
ott'¥o7ag«4f ¥l)r4r«i hattfeeft the fnrfcM Cbbj^ftof the 
fitX#ft'fcM(n i» die'irorhSr ^i^it to that livhich- atone hat 
ite'prd^eMiiee; '^^' •■ f-'*- • *' 
\^^heiI[tik'^J[jif^lfd|«f firhtehiiiie mlitift'{Nirt: bf the 
4twMnhad£Oftl|6o<huo(Ai^«Mr^iW frfMni^heMI fo- 

voured the nations engaged in the oecononfittA'CDtfiaevoe;* 
The^ tnftiiigld ttade wkh aB'tiMidi'iabfoQfitf^ta tUtj 
jffMfedt they ( had all tlie'>jldVaat*gef%hieh:«hc moft in- 
celh'getit tiatibna tvild take over the- iffoft tgndrimt^ * 
stThe-'Egypthmtr a (Kopk who by their f^i^'onairid 
t)ieir>m'a!a«mJttne«l^avtsrie''fi^ia^^^^ wkh 

ftmngatt} had'foaiiH:eif 'at that^iima an)!t'A>ftfiga 'ti^ak* 
They ^n|6>yed'aifi|^&ii:fda/t:Md| gveat^^plc^sj^rv tTlicir 
country was the Japan of thofe times; it pofiefled every 

tinbg.v£thin:itf<^? *.'--i ^-i* \r..y.r. -. r -. . '/:;• . 

i. 1^ little jealoos m(ut tbofo people of oonatercc^' tlsat 
«h«y kft that G^the Kosd^Seaifo sAlch^ petty mioia^that 
had any harhouroiiiit^ 2&nB they fufl<^ed die ido'm^nf, 
tlie Syrijun^ and the Jews tohaverflcessi a Sdhnnovf e»« 
phiye^ ini «la« iaJ»tgKtfOip<)he'^Ili:yriMi$^''wisOiiLnpMr>th«fe 
feas. -r...Tu' 

nijinfepbosji^iayt; tttat4i<anatIott»bpaigfehtircif enrpky- 
ed^ih )agfUDiiltuie^ iknbrjldt}eoof''ii«i^gatioitf:-tlse^J<wa' 
therefore^ traded; only joeckioiikltf in the KcdScaL Tfaey 
l^k ffom ^the ^meatis^Potfa and *£»iop^beiv ffom' 

iii-T y:'* "'.*::v ..':c ..1:' cc ;."'^T«h'*"? t * .-.-''Lrr -?-■•' -i 

t Thqr founded Tarteflbsy an^ made tfettlemcnt at Cadia. 
t Kings, hooki. chap. 9. Chron. bookifB^?^}^ - ^^'^'^ "" 
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yA^mihvf 4c%WfiAhi$ ^•omntprtte ;? tfaqfh joftl^Mi lAro 
ciitM% Mid vfkh ihfim loft ihis tommmot^f J. 3^11 

oommerce of ]»xiiry6.nor«a«^hcir,inid«!ovt9gl<^j»if«s 
q««ftv !tbeirfrug9lst7»rthcu! abiKtk^ibHrMMb^ ihm 

S» traded only in ihk fta,/Mid iaHh^i^ AfffM^ . tOift 
aftwOiancnt whichfill^ ilw utiMrfe m^.At Meonm-ot 
the lodkn Sen uttdcr that <9n4acit>r»ia idf ^abia a. faffi* 
cicat ptoof. ; J. ,)ia(WpbfrrTtd.f k'ftWvbHlh'QA waa aliwijra^ 
carried to the Indies, and never any broughtvfjQt«aMie90Cts 
iH>v tiei^ifeAec^a,..%b|«b'br98|bll|^'atfd tlftftl^^ 
tike wair of Ttbe R4d:&air;iratMicdlDc>nrjMl6a^ ;4q4:im 

;.B(fi(k8r!:ibiar oai!i|^to» ifna/mUdei <Mi tba .<afi«nr 
caai).^ Airi(Uk{'ibr tke ftate i^ ;»arri|ptiolft at tbat 
time ia'«:COi|?uioi«g proof thai * tliay did aot iaH toi 
^frry .j^tftoni >ihore». I .ani. not igAoraot, that the 
fictU fi£;i6obnMO> aadi JdiioAiiibatvjreatiroed. oofy. ercrf 
tiiteft7O0»;.bttt:I dortpofcfeciithalbiikcitimif tak^iruiii 
it tte vQyag!t:j8^a«f; {Kwof of tW ^rcatotft^f Uiodit^ 

Pliny and ^trabo informs as, that tbrjunka of ladio 
>Bd tbe Aoi: Sea- Mierc ^twenty dsrya io performing a 
^'QT^i jvlitch a Gacdk.or Koaum vcffid vronld aevt 
campliib. ki'^Jevcoti Inikii pibportibtt, a voyage oi^ 
OQcjeaa, inade by tbcfletta e£ Gmee or Eoau:^ woolds 
^'^wqp^iieatotl^fl^ ^ea iper£o»aed bjrafaofe df.^Skkr 
lanjom .-. t 

'Tm'A|ip9:Of>i||t0qiial:)fRaftfidiisda not p^rfofm- teir 
^age^ifra kimeprapoiiconate totfacir tmika/Bbk. Skm^^ 
nrfa & frf^iididf .%he ortUfir of MBBu^h.rgteater fl«firocfsL> 
VbniiiobafioiMa9>ebeffaryjlX2.foUoir^th^ ooafti^ and toi 
be incefianUy in a different pofition, when they mu(f 
wait for m fair wind to get out of a gulf, and Ua 

♦ Chap. X.Df,jhJ^|u,.^. _,^^;j .. ^.. iec<? .i.irO' f . 

t See Pliny, h1i. vl Of. %%. and Stfabo, lib* ar«, r «, . ^^ | 
Ca 
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another to proceed;' 9 f Qp4 Gobr Ukct the ad?4nta||f of 
every faTOuraUe wioiiistnt^ whffc the other ftill c^atioaes 
in 9 diScqlt ife^it^>s^ aDd. waitt aanj days ix aootkr 
.change;; ' .^ ^ ,\ \''\\- - \/ 

' This flQWDef^'pf^ thf. Indian vefielty which. m am 
^qiial t^' dqtul4 'inakc t|UtJ fh^ third of the, >]^y of 

Vf,yf)m, we' every I day fee 'in our inbdcm navigation. 
The Indian; veifel^ which were built with a kind of 
if a-fjlfhcf^ drew lefs water than thofe of Greece an^ 
Rome, which were of wood, and joined with iron. 

We miy compare thefe Indian veffirif to thofc at pre- 
fent madejufc of in porta o:^ little depth of water. Sud 
arc thpft of Vcoric^ and even' of afl * Italy in general 
«rf the Bajticf ahrf of tile province pf f Hotfand. Thei 
AiipSy^ which ouglit to l^e able to go 'in and oat of port 
are batlt foand and broad <at the bottom, while thofe c 
iotber rations, who have godd harbdorsy are formed t 
link deep into the waiter^ This mechanifm renders thcj 
Uft-itentiontd Teflela able to faR mncb nearer the wini 
^nrhik the firft can hardly faily except the wind be near! 
in the po6p/ A , fhip that ^nks deep iatck the water {W 
toWardi the fitoe fide with alindft every wind) this pr 
eeeds from the refiilance which the vedel, whilil driv 
by the wind, mecCf with from the water, from which 
feceivet a ftrong fupport, and from the length of t 
teficly which prefipntt- its fide to the wind, while fr< 
the forin of the jiehn the prow ip turned to the po 
propofe^* f^ ^^P ^^ can. fail very near to the wiod, 
jti other words, verj^ nearto the point from whenqc 1 
Wind blows, But, when ttie JiiiU is^ round and f>road 
th(f bottom, and confequently draws little water, it 
longer finds thti fteady fupport; the win4 drives 
veuel, which is incapable of reCftance, and can run t\ 
btitwith a fmaS variatiod from the point oppofite to 

* They ate na/oiliy . iKaUow ; but 3iq1y nasc{]C<:cU$nt ports. 

t I fity tho provinces of liQUaiids< far the ports olrZeabuid 
tjecpenoQgh. - f., , ^ 
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wind. Frofll , vrhcpce h (djlowi^ thftt broad-^Upmc^ 
fttfih m-e tender Irf p^immng fbyag«. ""' 

\i. Tb^y loie much iinik in .^iti^J^lbr p^e, wiod, crpe- 
cially if tliey are ol^Hged ffequeaitly to' change' tbpsr 
courfe. 34 The^r fail muAfiowr, becaafe^Jpot'luvrDg 
^propeV fupport ftbiri ,a deplb pf wateri tfeey. ^anoi 
'fcaiiy 'fo'' ffludi kit; ' it this bc.tlic cafe .at a tW wli^ 
tfee arts arie evefy where kndiwn, , at a time ji^^en art 
correds the.' (^e^ft of nature, aiid even of art itfelii 
if at this 'ti^ne, t faf, we find this difference hoir 
great tnult that have been ia the navigat^n of tL€ 
ancients? , .. 

I, cannot y^t leave this ^Dbjeft. Tf^c Indian ▼clTela 
W^r^ fnaal), ,a^^thofe of the rGrteks v^^ Romant^ *if 
we eiKCept ^eji; ntachinet built fpr often la tton, B9uch Icb 
than pUrs. UoW^ the fmalkr the vefic], the greater 
danger it encounters, from foul weather. A tcqipe^ 
that would fwdllow up 9 fmatt veffet^ would only make a 
brge one roll. The nVore 00c body 19 turpzfki by sn^ 
otller in bignefs^ the more its furfaqe is reUtively fmall« 
From'W}>^nce it follows^ thait.ia a fnaall ipip.tliere ijifk 
kf| prpportioPs that is, agteat^r diffecehce as to the Xi^r^ 
&ce of the veRely and the weight orl^dinglhe can arryj 
than in a large one.' We know that it is.a pretty gene 
tal practice, to make the weight of the lading equal to 
that o^ half the water the veflel fs able to contaiq* 
8uppo£e a veife) will contain eight hundred tons^^ hef 
Jading;^ then muft be foUr hundred; and that of a vefle(^ 
'which would ' hold but four hundred tpns of water^ 
would be two hi^ndred tons. Thus the largcnefs of the? 
ftfft ihfp Will be* to the weight (He carries, as eighl 
to four, and that of the fecond as four to^ tWp^ Let u$ 
f^ppofc tb^'n/ that the furfatceof thf greater is to the 
ful-face of ttie fmaller as eight tq fixi the fivface of this 
Will be to her weight as fix Ip two« while the fur face 0/ 
ihc forqaer will be to &er weight only as eight to four^ 
Therefore/ as the winds and waves a£t only upon the 
furface, the large Teffel will by her weight refift ^heir 
impetuofity^muefi more than the fmaB. we' find from 
bfftory^ thatr te^V'tke ^icof$4iy ^fthe miiffi^r^ eolii^ 
|>afi|' four attempts were made to fail round the coaft <9f 
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^ Tg|^A£f ttlTlQKfiL&WftT Book ipCD 

Africaf The Pboentctans fcnt by * Nccho, and Eudoxat f 
flying from the wrath of Ptoletny Lathyrus, fct out from 
the Red Sea» and Uddtf^eded .fiatiafpel % fentby Xerxes, 
and Hanno by the Carthaginians, fet out from the 
Pillys of ^|r(;ules, and failed in tj\e attempt. ^ . . q^ 

ink eif^ 'poim'iii ftiitoWnding Afrtca was, to dif- 
cover and double ^^^^pVdf iiSbttjS^Hbpe. Thafe who 
fet out from the Red Sea found this cape nearer by halfy 
tJvm4|'iytro|^4>4ve lemtm'm tAtipff'onifpAjIti the Mait<lr. 
ranean* .Tbf ^ofe^&pmitkc Red Sc^ it^iwt it dulW» 
ni,.^9i fyovinh^fi^YfyftM Hetci^sfs EHbra* Tke dtC 
cqvcry^pf jl^e;C$ipf fc^^tWcttles'a Pibtawaa oviog^ to* 
t)]^^ mveq^io9,i|{ 4]i^i«pn3piifaft)'^luQb jfteynnttBd > tbeia 
Ui If a^;4l^j <;9^<)0f id^fiiiMit'aiid to! himoh.^yar^ itOsm 

}:^fi^^r :^o«9ar49 tke <3pa{bnof Brafflv ^k.vsnni^tfnea 
iY>Ve verjf :pofiibk fQir;ibeC(l f9 Ail firoiti the ReckScaiator 
the Mediteoaae^m ^Dl itot to fei oitt&eiiiihe Mddieer- 
raueaii ta^ret ora by . ^c ' R.ed Sea* 
..Thus,! without maliiflg tbts gmad- onxuit,^ after 
uKi(^. ttiey/cQuld b^r^lf mcrt^hopt to^rctutity^ i\ wat 
iti^* nati^a)' ^a tiajdki iHK tha uftuofhAfrida kfithe 
Rpcd Sf^ 4ii4 :uy :tbe.;Kvft<3^i <»*&»; by Hemiks'y 
Pillars. . - i '.' •-. • . -"' , ^ .■ f-* - ■ ^ ' •' '" ' '•'» '' 



■ • I{eFasdellrom.pf.«Qsqiie^ngit* Jffm49iff^t^^ir. ,- . 
^ t Plifly, lib. fii cap. 6r^^9tapbtAu% Mela, lib. fii.'^ 0. ' 
«;t'if«roaotii8lii''Me!p6nifctoe.' ''^ ^* ';;•';'' •^^-■■--' ^^* 

^ § In tb* month* of pe^oWj )^ov<idW, peccmber, ^^n^ J?iJWr, 
trfy tbe trxD43 hi tKe Atlantic ocean in found to blow north-cad.^ 
M'Ibip* tlhtrefoR eiti^t c^o6 Che IHit, tini io a^oid'th^ winti, 
ifilaih n tlicreficacEdiy at jeafk; tKkf itflrtfft ^tf^^diifintd^fatf 
fsmt^, pif cire.tbey«ii%Ei«MMill^ltr|gi4«aftfv*a diifi>fb<«s wbsae 
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,ii< :"] i' • '•,?..' '-''^ '" vr--'« ".'. »a ':■ :; ' • » 

'is:-- .*■ ♦ •'-•^ } G'.'HA Pi»(i»yXL i>:ji> ...»•■' ^'-- ••■' 

^^i♦ .. .»" 3y. :■> ^<. «,:..:»,.». 1:- i J :>^1< '{<^i oii.' 4. '..'^. 
. Of the coHtiurtib/ikGreeiu^^^ Eg^^ q&f 

^i; i -/(*. :-■'{ VT v]f;' ?iiii I^nu'l f.t>o h^il 9flJ rnoil luo Jjl 

/#: .joyo^ tkreropnii of^tiie Mi fMiiKMIl^ )ikirc foardc^ 
foU, pctfhapi^ than otkn-U |rfi!«(^t'^<9^^M'^|^i^'fiiii^ 
famweft cstcaded no :&rdM^^th«i miiU bit *6wnHbe,^ 
Biii^}wiKn!thc^OrtfebvbeQM^i«'Mi4^dpftv tl^^ 

tcMiaanaKli;* of^ii tiMndy<aiid4^«t«M^e'^iiMffi^ 
poaKKft«iiS)ma; aftfe iflt^O^pfift^'i^^ * 

rSfKl>ifti9.Atfaefliiaiiiordfl»ip:of fh« £ni'^d't>ivef to br 
mote particularly mentiomdb '-^^-'AtkenV'-fi^yt Xi^t^ 
pkQa t, .'f^niles.tfa0&af llut^tai^tht ootattiy of Attica 
Vijt JDiQ^^^D^tbt toflUinent^ kkfilv^g^d'by'ttiettifet; 
«)[irb^ ^le^AtbniiiM art; etlgag^ iVdiftaitt ei^p^ 
M liteti Thfif ieadca fafi^^ei^ kndil to^be ddlioyed;* 
<* and fccure their weahh by fending it to fonse iftnid.'^ 
*< The populace, who are not poffefTed of lands, havcf 
** ho aneafinefa. But, if the Athenian! inhabit^ an 
** ifland, and befidei'this enjoyed the empire of ihe feSf 
**xhtj «nould>ias ioiig^uitfaeytwefc poffeifod of'thefc 
•< advantages, be able to aano|^4»t;h^f^v91Hi;iK:^lb»fanie 
** time be out of all danger.jjif . bqng ^|i9}i^(]/f ^ Ope 
^m mUg\ii tikit Xenopioh was Cpe^bing of Eagbudr 
Tlie Athejiians^a pfople.^hofe ||ie9K)| were 61Ied wiib 
ai|^J^, p^<^<^^¥jf; tj&e ' Athqili^^ viiQ''.aiiginentcd 

iPifirt:iWC«:ai(l«»tit«%ta cxlend±beir ataatime power tlnar 
ca^'itb^tk^hohfo^m^gatm that the' 

oomttoo peqple diftributcd the poUic leviliiiiuft ankbngA 
themfelvea, while the rich were in a iate of o{^effioD| ' 

* ThekiagofPerfia. 

t Oa the Atlicaiaa xtpoUicr 
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1^ THS, SPlKfV OP urns. . Book XX t 

th^ At)ieman8» I fay. did not carry oo fo exteniins « 
commcroe 93 migbt be e^peded from tBe prcfduce of 
their mine^ from the muUitude of thi^ir flaves, from the 
aumbi^ of their f^apacn, frotn their intfuence over the 
ciuei^of Qr<<e^(^ iK^^^^f -' ' ^^^^ ^^^ excellent infti« 
tutiaini of 3cd9f>« ' Tl'f -^ (^^^^ ^^^ almoil who&y con- 
fined to, Orjeecipj aiia, tb tjje 'Euxmc fed, from whence 
they drew theii: fubliilefice. 

.'poniith (eparated two'feas, and opened and ffiut 
the PelopoAneQiai it v^as the key of Greece, and a city, 
in &i^, of the -greateft iipportance, at a time when tlitf 
pcopk of .Greece* were a world, and the ctttet of Greece 
9atiQil8« itft trade was very ettenfite, faaTing a port to 
fCQ^ite the . mercbaindUies.of Afia, and another for ibofe 
•f.^Italy; for the ^t^eaf d^ilflties which attended the 
4oiibUng Gape Malea, wh^re the * meeting of o^podtcf 
winda caofea , (hip wrecks, induced every one to go to 
Corinth^ 9nd they co«ld ereo convey their veScls over 
tend firom one fea to the other« H«ver was there ^^ eily> 
an which tftc worka of a(t were carried to fo nigh 9 
4egnee .^f pecfeiiion4 Btit hesc rel%ilm finrfiied the 
^w^ufpdof^ wJBiich tbrit'opnlcBce begaitl Thc^ ere^e^ 
^', temi^.ta Ventw* in which more than a thoufand 
pottrtefans were con fecrated to that deity: from thnr 
feminary came the great^ft part of thofe celebrated bea\i-< 
ties, wi»k Ikiftory AthcxiAos hasjprefamed to commit tc^ 
fwitiog* . 

. FoQc gteat jevents l»p^ened.sn the reign of Alexair-' 
4er» which entirely changed the face of cbmmercc ; thtf 
taking of Tyre, the eonqueft of Egypt, that likewife 
of the Indies^ and the difcovery of th^ km wfaTck Ke# 
Ibuth of that cenotry^ The Greeks of "Egypt found 
Ibemfelvca in an encellest fitoatton for canyiog on m 
pfOdigioua commerce} they were mafteia of the pidrta <^ 
the Red Sea; Tyte^ the rhal of all the trading natioa% 
w*s no more; tkey were not conftratoed by tlreantnefU; f 
ftiperftilaoas of the cbtnntry } anil ^gTP^ 'V^ benmiMt the 
'centre of the juuteriii ■ • - -^J • i »' ■? ? "'» •• . »>^ "-' *- . 
v ■■ ■ , : . .../ ',.. ,.j . ^.- . .. •- V . > 
• ■ • Sec Stxvho,^ 4ih. viii; . -'^ - '•: ;-.v: !■•••.. s m.^:! i: •» 
'f Whkb ini)|ur<d kn atet1ic8l.lQr^ftia0|lfiC ' : - . 
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Xbe etRfire^f Pcrfia extended to the Indus *• Dknttf, 
long bcibrt Alexander, had fent f fome Tefreis^ whidi 
failed down thit river, and pafled cved into tise'Rtd Sea. 
ilow tboo were t&e Greeks the firft who traded to the* 
Indies I>f th^ fouth ? had not the l^eiti^sidqae thi^^t^ 
fore? Did' they ibaLe m> advantiigt of leas widch W^n? 
fo near them; oftKe ver^ fe« that Wafted their coafts? 
Alpcander, it is true, concpered ihe Indie^ but w^i^ 
neccffary for bim to ponquct a country, inofd^ totjrade 
with ft? 1*1116 is what I (hall now examine. ' 

Ariana 1, which extended from the- P^fian Galf a» 
far as the Indus, and from the South Sea tothc niotli/« 
tains of Paropamtfus, dcjpcnded indeed in fome rteaforc 
6q the empire of JPcrfiaj but in the fotithchv pint it was 
barren,; fcorched; rude, and ninciUttiviitt^d. Tradition f 
relates^ that the Armies of Semirhmis and Cyras prtifted 
in th^e, Jeferts^ and Alexander, who eaufcd hiv fleet t6 
feOow him, coiild' not aroid Icrfin? irf this place a great 
part o£ his ar/ny. The Perfians left the whole coaft lb- 
tW Jcthyophagi ^, the OritSt and other barbardos nft* 
ti^s. 'B^es, the PerijaQs: were no great 'fa3ora*V 
in^ their ver^ reKglon debatrtd rhcfni frotn' cntertatilitt^ 
axiy fuch notioA ai t|idt of ^ mafhime comaieTce; The 
voyage undcrtakea by Darius's dire^rOn upon the Indoa 
and the Indian fea, proceeded rather from the caprici- 
bit(hefa of a prince vainly ambi tit^iss of (hewing his power, 
than /rem any fettl^ regular prcjed. It was attendcil 
wi^b no confequence, either to the advantage of ttmif 
mcrce, or of navigayoh. ; They Emerged from their ig- 
liora^e^ only to plunge iiito it again. ' '- 

f HerodotoB ib'Helppmene. - 

f Plby, Uh. vi. cap. ij. Strain, lib.;|t4^. / . .,: • ^ ; ^ , t, . 

* They kMed n4K itpoa the river, left they ftould defile flk 
elements. JTyd^s Jtgligiim of the Perfiaiu. Bl«adb» this day they 
have D» maritime i^otmnftfew Th9ie wivs talK t^ the fta arc 
treated by them as Athcij^i. ""' ^ 
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( BdSicsf it: was a-rtctfivfd^opmpn * before tliecxpcsiit' 
tloa of Alexander that the ibfitiiem {mrtt of . lodis 
were uninhabitable f. Thta prooceded {tfut a. lrtfditio»r 
t|uit ^emii;amia ^-^bad br9U|^t -back- £tcm whence onlf 
tmntj^inaiir l^ldCf(^W(b|lt.fQvfi•. *- - - 

^Afexao^e^ entered brlbf. ipoitk His 4cfigii.«fli^^ 
i^^h^pa^^^ t^c £a^ . but bawtiig foul»d a;pabrt of tl^ 
(oi,ittLfu|) of gt9at4i¥ioBt«< ifitita^'^andriftti^ ^ attempt^ 
ed to cQxuiQcr. it .aod iiiocfMded^ ^ '^ 

I^ then Tof fli<sd the defigo pf unitiog tbc Indict to 
tae weilern. natioM by .» «iari|iai« cpmoierGCt as be had 
already united th^m bj th&coloiiies be had cAablifliod bf 

. He wdmd^i|.Aefl(t4^bcJb(iiih!«n^bc Hyda%itfs»v«aA 
tbcRif^U dfifirii that 4riv«r,>Hl«ff dih^ Ia4««». 9md inled^^ 
CYcn to it^,inou(Ui. -The Aeet followed thdccttlblboot 
the Indus. along tbf b^v^s «f the couatiy of the Oiit««. 
of the Icth^ophagir of Carmaata aad Perfia. He built: 
cities, and would not faifeT the Icthyopbagi to live as 
fifh II , being defiro^sof having, the borders of the fea bh* 
habited by cjvilized na|iaas* Oaefi<critus and Nearch^^ 
wrot^a joosnal of this>yofag4 §t whickjrasiparfonaed:; 
in ten montjNs. They, arrived at^Safi^ .wbdv^theyi^undi 
Alexander, who gayaan en(artai»)a»ent to his whole anny • 
He had left the fleet at Patahi *t to go thkherby knsL* 

This prince had founded A)exandri«» with a Ttew of 
fecuriag his conqueft of Egypt i this W4s a key to. opea. 
it in the verj/place wb«rc thc/kiogs f his pnedeccffiiia 

• Strabp, Jib. XT. .. . . ,, . . :r. •• • ^V' .>' 
t Herodotus <ia MelpdW0i9e).fayi^ that Pams eoafSercdtiiM 

Indies; thismiiftbe underilocKl only to oaeaa AriaBai aad«fe9 
this was only an ideal cqnqucft. 

J Strabo, lib. XV. 

H Pliny book Tt. cbap. S3. 

$ Ibid. .... 

* A citf in tlie ifland ol Pstal^ttSy at the ttiotith dif the IndttS. " 

t Alexandria was founded on a flat fliore» called Rhacotif» 
wher«» io ancient times, the kings had kept a garrifop* to jaip^^t 
all ilrangers, and more particabrly the Greeks, from entering 
the country. Pliny, 4i^. yu cap, »p. $trabS» Uh. wru- • 
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of a^boihintroe} tff'Wbkh the difebverf of the Ind'hiniei 
QwM ^feA^gixq^lhinirtliie idtsiw't' j - 1 1 .^ ( . : • • - 
V The Icb^ <yf %rk4«fftictk^^«dn^c^ df HiK%tith t# 
thofe of Egypt, and M«dh^^ifrftW^ ottlf- fo the 




and Antiochus applied theMtth^ ¥6 tMih d?fix)^eney in 
kv' irltii n pdniisflhriAttiKitlMii iiDd'Wilrhthiii Vtbw thejr 
feodred it witli tbelr-fteetsfl Tltat^stfl iHilch St!ltt)cu| 
fttfvcfcd, wki '4»l«4 th« 'Belaidditri fei<; "Arat iirHft;H 
Antiochos difcovered, received the name of t^e fe% of 
AatioeWi. v; Atttfbti^l^ tb>l^^^6^^f W^ltt/Utvc 
aeMdf«C dltafektfl^E^ti^frdm hfeiitebftlhtf ^^hk'it 
GmB afkdOfHniavy^ thef -^fteacd -ifhe Ttaii dit tlie' 
foDtfai) whetker it- WM that ^ Pt6l^^^8, by tteans of 
thciri fi^s on tbe Red ^tk\ 'wtre alt^ady hetotne the 
maf^eve of tt> or. ihAt they liald difcov^ed an invincible 
awiioh it£ th$ PerfiaiM agaiaft etigagihg in mantime 
9&hrv -6^ m fiiiey* thiftf tbe g^tferii fubmtflrbii of at! the ^ 
pbopkriwcthxr4ot&iykkiK^^rwm t^ 9atter^ 

tkml^lfe•<wtdl:tfaeliop^8 0^ltofKer'^DT^^ > 

Iim^biipvifed, I cmffef^^ ftf ^h^ bblHtacy with wMeh 
tfas JLoeientrbeliei^-thaJtfh^ Cafp^ati fea Was a part of 
t&e ocean, f TInt oa^pi^ditiMtf of Alescaiider, of the kings 
of ^^f ri«^ «f /tbe^Pirrfhians, knd the Romans, coiM trot 
nakb^lliana^ctabj^ %iMi^ ^fitiit$«»ts ; iic^Di^tHftatidih|r 
thefe nations defcribed the Cafpian fea with a wonderfiS 
exadncfs: bnt men are generally fo tenatibos of their 
tveaA9iiJiffMkc>thtfB%:^t(ee^\o tniib aii- lalte ttr poffibl^. 
Wb«ihOilly<tb«'!bafh^brthts fca was known, it was at j 
firft taken for the ocean ; in proportioa as they adyanced 
along the banks of the Northern coaft, inftead of ima- 
gining it a great lake, they ttill fecHevcd it to be thfe 
ocean, that here made a fort of a bay ; when they Iia0 
^^^^i»f^.fMid^}f^ ft»rwy«<i the 

t Pliny, Iibuvl.^.ta^«t^4 StStib«r lily* ii.i>*907. ' "^ ' 
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nonhtm coaft» though their eyes vrtre then opened, yet 
they (hut them ooce more; and took the mouth of the 
Volga for a ft rait, or a prolongation of the ocean. 

The land-army of Alexander bad been on the Eaft 
<»nly as far as the Hyphafis, which !• the* taft of thofe 
fivers that fall into the Indus: thus the firft tmde which 
the Greelct carried on to the Indies was confined to a 
irery (mall psMrt of the country. Sel^cus Nicanor pe« 
netrated m fur as the Ganges *, and by that Aoeam 
4i£ooTered the fea into which this river falk, that is to 
fay, tlhc bay of Beiigal, The Modern« dlfcover countries 
by voyages nt Tea; the Ancients difcovefcd fcas by 
«oi»quefi;$ at land. 

Strabo ft notwHhftandiog the teftimony of Apollo* 
flonts» feems io doubt whether the Grcckin kings t ^ 
£a£trtA proceeded farther than Seleucus and Alexaoder. 
1 am ftpt to thiidc they went no further to the Caft» and 
that they did not pafi^ the Ganges; but they went farther 
towards the fouth: diey dlfcovered Siger ||, and thf 
ports in the Guzarat and Malabar^ which gave rife to 
ihe navigation I am going to mention. 

Fliny infofms ns §9 that the navigation of the 
Indies was fuccefllvely carried on by three different 
Mrays. At 'lirft they iailed from die cape of Sisjgre 
to the ifland of Patalenaj which is at the mouth of th^ 
-Indus. This we find was the courfe th«t Akxaii4cr'# 
fleet fteered to the Indies. They took lifterw,a^rds * 
^ fliorter and more certain courfe, by failii^ froai the 
ifiime cape or promontory to Siger: this can be no 
trther but ihe kingdom of Siger, mentioned by Stra*- 
bo f., uttd difcovercd by the Grecian kings of Ba&ria« 

• Pliny, Kb. vi ctp. if, 

t Lib. xv< 

i The Macedonians of BaAria, India, sad Arlsna, haVing 
f^pacated themfelves from Sfria, formed one great ftate* 

I AjntUonius Adnimatmut in Strabo, lab. it 

J Lib. vi. cap. a j. . 

* Plioy, lib. vi. cap. ij. 

f Lib. xi,j8iferti4ssregmim. 
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¥lhyi bur fay«ng that thia way was ihoi;ter than the 
othef> c«in meas only that the voyage wa» made in left 
time; for -as Siger was difcowred by. the kings of- 
B|kftria» ie nmft have been furthev than, fhe Indus; By 
this peffage they miift therefore have avoided the wind- 
ing. of 'Oertaiocoafts, and taken i^ vantage. of. partieuhR 
winds^ The merchants at lad cook a third way; they 
faiied'to Canes^ or Ocelis, ports fitnated at tb^ fntrance 
•f the Red Se^; horn whence^ by a* weft <wjod, they 
Arrived at Muziris, the firft ftaple* towa of the ijaditsi 
and from thence to the other-ports. . . . 

Here we fee, that inftead of failing 1k> the mouth of 
the K<A Sea as fir a« Siagf9» by ic^MAing ^r^ia F:^lix 
to the QOfth-eafti they fleered dircAly from weft to fa% 
hontoat fid^ to the other^ by mean^ of tlie trade-wind^ 
whofe regular eoarfe they difcovefed by iiaiHng in thefc 
k^ttdes* The Ancients nev^r loft ilght of tlie ^)oafts» 
hot when they took advantage of tbefe «wind6» which 
were to them a kind of 'cosfpafi^ 

Pliny fays *, that they fet (ail f^^the Jndiea in 4h^ 
middle of fummer, and returned towards (he •end of 
December,' ar *in the heginrHng of. January, Thi^ is 
entirely confonnable to >ottr naval journals. In that pant 
of the Indian iea which il betw«ea the pentnfula of 
Africa, anfd that on this fide the GaftgeSf there are two 
morifoons; the firft, during which- the winds blow from 
weft to -^At begirifi in the mon^h of Augnft or Scptenw 
ber; and the feeond,. doring which the wind is in the 
eafti begina in Janwry. Thus we fet iail frofn Africa 
to Malabar) i^t the fetfi^n pf the year that PtoIe«i|?a 
fleet ufed to fet out from thence; and we retuin too at 
the fame time as they. 

Alexander's fteec was fev«n months in failing from 
Patala to Sufa. It fet out in the month of July, that 
Hf at a feafon when no (hip dares now put to fea to 
return from the Indies. Between thefe two monfoons 
there is an interval of time, during which the winds 
vary; when a north wind, meeting with the common 

*■ Lib. vi. ««^..93«i ,'t , . 

Vei. XL P 

Digitized by LjOOQIC 



36 THE SPIRIT OF LAWS. Book XXI. 

winds, raifcfi, efpecially near the coafts, the moft ter- 
rible tempefts. Thefe continue during the months of 
June, July, and Auguft. Alexander i fleet therefore 
fetting fail from Fatala in the month of July, mull 
have been expofed to many florms, and the voyage 
tnuft have been long>. becaufe they failed againft the 
trade- wind. 

Pliny fays: that they fet out for the Indies at the end 
of Summer; thua they fpent the time proper for taking 
advantage of the trade- wind) in their pajFage from 
Alexandria to the Red Sea. ' 

Obferve here, 1 pray, how navigation has by little 
and little arrived at perfediion. Darius'ff fleet was two 
years and a half * in- falling down the Indus, and going 
;to the Red Sea. Afterwards the fleet of Alexander ft 
idefcending the Indus, arrived at Sufa i.n ten monthsi 
iiaving failed three months on the Indus, and.feveoon 
ihe Indian fea: at lad the paflage from the coail of Ma- 
labar to the Red Sea was made in forty days J. 

Strabo ||^, .who accounts for their ignorance of the 
countries between the Hypanis and the Ganges, fays, 
that there were very few of thofe who failed from- Egypt 
to the Indies, that ever proceeded fo hr as the Ganges. 
Their fleets, in faA, never Went thither; they failed 
ovith the weftem trade-winds from the mouth of the 
lied Sea to the coaft of Malabar. They caft anchor in 
the ports along that coaft, and; never auempted to get 
round the peninfula on this iide the Ganges by Cape 
Comorin and the coaft of Coromandcl. The plan of 
navigation laid down by the kings of Egypt and the 
Romans was, to fet out and return the fame year §, 

Thus it is demonftrable, that the commerce of the 
jGreeks and Romans to the Indies was niuch lefs ex- 
^enflve than ours. We know immenfig cpuotrie^ whipti 

• Herodotus in Melpomene. 

f Pliijy, lib, vi. cap. i^, 

^ Ibid. 

Q Lib. XV. 

i Plipy, UJ). yi, pijp. %$. 
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to them ufrcre entirely unknown; we traffic with all thtf 
Indian nations; we even manage their trade, and in our 
bottoms carry on their commerce. 

But this commerce of the Ancients was carried o« 
with far greater facility than ours. And if the Moderns 
were to trade only to the coaft of Guzarat and Malabar^ 
and, without feekiitg for the fdutherfl ifles, were fatis- 
ficd with what ihcfe iflandcrs brought them, they would 
certainly prefer the way of Egypt to that of the Cape 
of Good Hope. Strabo informs us *, that they traded 
thus with the people of Taprobane. 

i ihaU finifh this chapter with a reflexion. Ftolcmy 
the geographer f extends the Eaftern part of known 
Africa to Cape PrafTum, and Arian j, bounds tt by 
Cape Raptum. Our beft maps place Cape Fnifium 
at Mozambique, in 14 degrees and a half fouth la-- 
titude, and Cape Raptum at about ten degrees of the 
fame latitude. But as the country extending from 
the kingdom of Aian (a kingdom that indeed pro- 
duces no merchandifes) becomes richer in proportion 
as it ftretches towards the fouth, as far as the country 
of Sofala, where lies the fource of riches ; it appears 
at firil: view ailoniihing, that they (hould have thus re-* 
trograded towards the north, iniiead of advancing to* 
the fouth. 

In proportion as their knowledge increafed, navr> 
gation and trade deferted the coaft of Africa for that 
of India. A rich and eafy commerce made them ne^ 
glefi one leis lucrative, and more full of difficulties* 
The eailem coaft of Africa was lefs knovm than in the 
time of Solomon ; and though Ptolemy fpeaks of Cape 
PralTum, it is rather as of a place that had been formeri/ 
known, than of one known, at that time. Arrian |[ 
bounds the known country at Cape Raptum, becaufe 
at that time tbey went no farther. And thought 

• Lib. XV. 

f Lib. iv. cap. 7. and lib. vlii. 

f See the periple of the Echrean (ea. 

I Ptolemy and Arrian were nearly cotcmporarieir. ^ 
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Mavetan * of H 
authority is of 
that he copies 
from Ptoleray. 



Mavetan * of Heraclea exteods it to Cape PrafftMn, hts 
authority is of no weight; for he himfclf confefHes f« 
that he copies from Artemidorusy aod Artemidoriift 



•1 .• J 
CHAP* VIIL 

dj Carthage and Marfeiltes* 

CARTHAGE incrcafed her power by her nehes^ 
a«d afterwards her richts by her powtr. Being- 
mill reft of the coafts of Africa which are wa(hcd by the 
Medtterraneafltf (he extended herfelf along the f»cean. 
Haniib^ by order of the fenate of Carthage, diftributed 
thirty thoitfaad Carthagraians from Hercules^s PilUrs, 
as far at Cerae. Tbtii place, he fays, is as far from 
Hercules^ Ptlbrs, as the^ latter from Carthage. Tbia 
fituatton is extremely remarkable. It lets us fee that 
Hanno Hmited his fettlements to the 2$ih deme of ' 
Ncrth latitude, that it, to two or three degrees u>uth of 
the Canaries. 

Hamio being at Cemc, tindertook another voyage^ 
with a view of making further difcoveries towards the 
fettth. He took but little notice of the continent. He 
foUovred the coaft for twenty-fix days, wheo he waa 
obliged to return for want of proviiions.. The Cartha« 
gintaas, it feems, made no ufe of this fecond enterprife« 
Scylax fays |i that the fca is not navigable |t beyond 
Cerne, becaufe it is (hallow^ full of mud and fca- 
weeds: and in fa6^, there are many of thefe in thofe | 



* His work is to be foand in a colhAion of the fmali pieces^ 
of the Grecian geographers, printed at Oxford in i6(;t3, vol. i. 
page 10. 

f Grecian Geographers, page I, 2. 

I See his Periples, under the article of Carthage. 

H See Herodotus in Mctpomeoe, on the obftadei which Si^ 
tafpoi CQi^oaoteied. 
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Itxkndci*. The Catthargsman merchants, mentioneff 
\yf Scylax-9 might find obftacles which Hanoo, who had 
fiicty rtSds of fifty oars each, had furmouoted. Sifit« 
colties are at moft but relative; befides, we oQght not t(^ 
confoirnd air enterprife in which bravery and refolution 
mufl be exerted, with things that itqutre nv ettraordi* 
ttary condu^L 

The relation of Hanno's voyage is a fine fragment of 
antiquity. It wat written by the very man that per^ 
formed it. His recital is not mingled with oftentation. 
Great cotnrmanders write their a£kions with fknplicity; 
becauCe they receive more glory from fads than £fom 
words. Tbe flyle. is agree^k to the fub)e&; he deal* 
not in the marvellotts. All he fays of the climate^ of tha 
foil, the behaviour, the manners of the inhabitants, corre* 
fpond vrith what is evefy day feen on this cosfi of Africa | 
o;nc would imagine it the journal of a tiiodern failor. 

He obfervcd from his fleet, that in the day-^ime there 
was a prodigious filence on the continent, that . in the 
night he heard the found of various mufical ialtrumentSf 
and that fires might then be every where feen, fome' 
larger than others. Our relations are conformable to 
this; it has been difcoveitd, that in the day the favagee 
retire into the ibrefts to avoid the heat of the feo, that 
(hey light up great iires in the night to difperfe the beafitf 
of prey, and that they are paffionately fond of mniic aocl« 
dancing. 

The fame writei' defcribes a voleano with ail the 
pha^nomcna of Vefuvins; and relates, that he took iv/0 
hairy women, who chofe to die rather than foHow the 
Carths^inians^ amd whofe Ikias he carried to Clarthage^ 
This has been found not void of probability. 

This narration is fo much the more valuable as it ii 
a monument of Punic antiquky ; and from hence alone 
it has been regarded as fabuloUs. For the l^mana 

* See the charts and! natratxons in tfiie flrft volume of voya^^s 
(hat contributed to the cftabliihfnent of an Eaft* India conapany, 
|Kirt i. pa^e lor. This weed covers the furface of the fea in fuch 
a manner, that it can fcarccly be perceived^ and veffeh cam ftnlf 
pafs through it with a ilrff gale. 
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retained their hatred to the Carthagiaiaos, even afur 
they had defrayed them. Bat Jt was vidory aione that 
decided whether we ought to fay, •« the PubIc or the 
»• Roman faitha" 

Some moderns * have imbibed thefe prejudices^ What 
U become, fay they.i of the cities deferlbed by Hanno, 
of which even in Pliny's time there remained no veftiges? 
But it wouM have been a wonder hidecd, if any fuch 
Tcftxgcs had remained. Was it a Corinth or Athens that 
Hanno built on thefe coaiVs? He left Carthaginian 
families in fuch places aa were moft commodious for 
trade, and fecured them as well as his hurry could permit 
againfl favages and wild beafta. The calaipitres of the 
Carthaginians put a period to trhe navigation of Africa ; 
thefe families mi>ft neceflarily then either peri/h or be* 
comes favages. Befides, were the ruins of thefe citiea 
even ftill in being, who is it that would venture into tho 
woods and roarfhes to make the difcovery I We find, 
however, in Scylax and Polybius^ that the Carthaginians 
had coo fidcr able fettlements on thefe coafts. Thefe are 
the vcftiges of the cities of Hanno;- there .are no othcr^ 
from the fame reafon that there ai« no other of Carthage 
itftlf. 

The Carthaginians were m the high road to wealth ; 
and had they gone fo far as four degrees of north lati« 
tude,<aod fifteen of longitude, they would have difcovered 
the gold coad. They would then have had a .trade of 
inuch grisater importance than that which is carried on 
at prelent on that coaft» at a time when America feenns 
to have degraded the richea of all other eountries. They 
would there have found treafures, of which they could 
tiever have been deprived by the Romans.^ 
J Very furprifmg things have been faid of the riches of 
Spain. If we may believe Arillotle t> the Phoenicians 
who arrived at Tarteffus found fo mueh filver thcre^ that 
their fhips could not hold it all; and they made of 
this metal their meanest utenfils. The Carthagisian»^ 



• Mr, Dodwc). Sec his diffcrtation on Hana^'s Pcripliif. 
t Of wondcrfal things. 
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acoordhig to Diodorus *y foaod fo much gold aftd filfcr 
in the Pyrenxan mountainSy that they adorned the an^ 
ehors of their (hipa with it. But no foundation can be 
built on Aich popular reports. Let us thet efore cxamiac 
kito the fa^s themfelves. 

We find in a fragment of Polybius cited by Strabo fp 
that the filver mines at the fonrce of the river Bxttfr, in 
which forty thoufand men were employed, produced to 
the Romans twenty*five thoufand drachmas a*day, that 
is, about five millons of livres a-year, at fifty livres to the 
mark. The mountains that contained thefe mines wtm 
ealled the ^ Silver mountains; which ihows that they 
were the Potofi of thofe times. At prefent the mines of 
Hanover do not employ a fourth part of the workmen* 
and yet they yield more. Bat as the Romans had not 
many copper mines, and but few of filver, aod as thf 
Greeks knew none but the Attic mines, which were of 
little value, they might well be aftonilhcd at their abun- 
dance. 

In the war that broke out for the fucceflton of Spain> 
a man called the Marquis of Rhodes, of whom it was 
fold, that he was ruined iii< golden mines, and enriched 
ki hofpitals ||, propofed to the court of France to open 
the Pyrenxan mines^ He alledged the example of the 
Tyrians, the Carthaginians, and jthe Romans. He was 
permitted to fearch, but fought in vaio^ he ftill alkdged^ 
and found nothing. 

The Carthaginians being mailers of the gold and fdver 
trade, were willing to be fo of the lead and pewtev. 
Thefe metals were carried by land from the ports of 
Gaul upon the ocean^ to thofe of the Mediterrane- 
an. The Carthaginians were defiro.us of receiving 
them at the firft hand ; they fent Himilco § to make 

* Lib. vl. t Lib. iiu }» " Mont argentiriu«." 

y He had fome ihare in their management.^ 

f It ap^ars from PUny, that thia Himilco was fent at the fame 
time -widi Hanno; as in the time o£ Agathocles, there were z 
Hanno and an Htmilco, both chiefs of the Carthaginians. Mr. 
Dodwel coDJediires, that thefe were the iame; more cfpecially, aa 
the republic was then- in its fionriihiog ftaU« .$se hit; X^ifetatiMi 
on Haono's Periplos, 
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«;^ fetdement iir the iilcs^ csUled^Cafliterides, whith are 
kmgined to be thofc jof Scilly. 

Thefe voyages from Baetica into England hav« loade 
femvvperfoDS imagine^ that.th« CarthtkgioiaQfl i(new th^e 
compafsi but it is very certain, tiiat they followed the 
eoaftsi There tieeds no other proof than Himiico's being 
four months in {ailing from the moath of the Bsetit to' 
£ngland: befides the famous piece of hiilory of the Car-« 
thaginian f pilots who^ being fdiowed by a Komair 
veffd) lah a-ground, that he might not % fliow her the 
W^ to^ Engbnd, plainly intimates, that thofe veffelt 
Were v«ry near the ihore when they ft 11 in with each other* 

The ancients might have performed voyages, that 
vvould make one imagine they had the cpmpafs, though 
they had not. If a pilot was far from land, and during hia 
toyage had fuch ferene weather that in the night he 
could always fee a polar ftar, and in the day the riling and 
fetting of the f«ra, it is certain he mijp^ht regulate hia courfc 
as well as we do now by the compaS: but this muft be » 
4b«nito«8 cafe, and not a regular nortthod of navigation. 

We fee in the treaty which put an end to the firft 
Punic war, that Carthage was principally attentive to 

Cferve the empire of the fea> and Rome that of the 
d. Hanno |[, in his negottation with the Romans, 
«^eclafed, that they (bonld not be fuffered even to wa{h 
<theirbaftd« in the fta. of Sicily; they were not permitted 
to fail beyond the promontorium fulchrum: th^y were for- 
%idto trade in Sicily J, Sardinia, and Africa; except 
•at Carthage s an exOeptton that lets us fee there was no 
defign to favour them in their trade with that city» 

In early times there haid been very great wars between 
Carthage and Marfeillos # on the fubjei^ of ]gfhia|^ 

* See Fcftas Avichuj. 

t StrabfD, lib.iii. fowarditheend; 

I Me was rewarded by the fenate^f CarthigC^ 

I FrienlhemioB** fiiplplcinetrt to Livy, decad. «d. lA iv 

$ In the parts fulled to tke Carthajmians. 

"* <( Cttthftgtirietifilim ^fiuxtve exercitua/ cum heilDtm ctptii )i!f« 
"* tikiunak atvibu» ovMiai e|r«t^ flspe - fttdawt jpacem^e viiftia iio^ 
^ derunt.*' J^ftin, /r*. xlfii. ia^* 5» 
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After the peace they entered jointly into the cKConomu 
cal comnKerce. Marfeilles at length grew jealousy -efpe^ 
cially as being equal to her rival in induih-y, (he was be* 
coaie iorerior to her in power. This is the motivt of 
her great fidelity to the Romans* The war between the 
latter and the Carthaginians in Spain, was a fource of 
riches to Marfeilles, which was now become their maga- 
zine. The ruin of Carthage and Coriath ft ill iacre^red 
the glory of Marfeilles; and had it not been for the ci- 
vil wars, in which this republic ought or no aceonst to 
have engaged, fhe would have been happy under the 
proteAion of the Romans, who bad not theieaft jealouiy 
of her commerce* 



C H A P. IX. 

Of the gemus of the Romans as to marUsme affairsm ' 

OPHE Romans laid no ftreft on any thing hot tbeif 
■** land-forces, who wert dtfcipUned to ftand always 
firm, to fight on one fpot» and there bravely to die. 
They conld not like the pra£tice of leamen, who firft 
offer to fight, then fly, then return, eonftantly avoid 
danger, often make vtit of ilratagem*, and feMom of 
force. This was not fnitable to the genios of ihe 
Greeks f, much lefs to that of the Romans. 

They deftined therefore to the fea only thofe citiaB«ai 
who were not j: confiderable enough to have a /place 
in their legions* Their marines were comaM>n2y freed» 
men. 

At this time, we have nefther the fame cfieem for 
land-forces, nor the fame contempt for tbofe of the fea^ 
In the firft, |[ art is decreafed; in the § fecond, it i« 



t As Plato hai obferved,, Hb. iv. of law«y 

I Polybius, lib. iv. 

I See the confideratioas on the cau&S o£ the rife and dodenlSoo 
of the Roman grandfiur. 

i Ibid. . 
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augmeotcd; now things arie generally efteemed in propor- 
tion to the degree of ability requiiite to difcharge 
th^m. / 



C H A P. X. 
OJ the genius of the Romatu with refpeS to commerce. 

* I 'HJE Romans were never diftlnguifhed by a jealoufy 
•*■ for trade. They attacked Carthage as a rival, not 
at a trading nation. They favoured trading cities, tho* 
they were not fubjc£l to them. Thus they increafed tKc 
power of Marfcillcs by the ceffion of a large territory. 
They were vaftly afraid of barbarians; but had not tbe 
leait apprehenfion from a trading people. Their genius, 
their glory, their military education, and the very form 
of their government, edranged them from commerce. 

In the city they were employed only about war, 
tledtonsy factions, and law-fuits; ra the country about 
agriculture; and, as for the provinces, a feverc and tyraft- 
pical government was incompatible with commerce. 

But their political conftitulion was not more oppofkc 
to trade, than their law of nations. *< The people, (fays * 
•^Pomponious the civilian), with whom we have neither 
, <*.. friend (hip, nor hofpitality, nor alliance, arc not our 
<< enemies ; however, if any thing belonging to us falls 
«« int6 their hands, they are the proprietors of it ; frcc- 
?< men become their flaves; and they are upon the fame 
<^ terms with refpe£i to us.*' 

Their civil law was not Icfs oppreifive. The law of 
Conftantincy after having ftigmatized as baCbtrds the chil- 
dren of perfons of a mean rank, who had been married 
to tho.fe of a fuperior ftation, confounds women who keep 
a f (hop for vending merchandifes, with flaves, with 
women who keep taverns, with aftrefles, with the daugh- 
ters' of thofe who keep public dews, or who had been 

• Leg. s*^^ captivis. 

t " Qae mcrcimoniis publicc pr^fuit." Leg. 5. cfii, de natural* 
librii* 
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condemned to fight in the amphitheatres this had Itftprie 
gtnal in the ancient inftitiitions of the Romans* 

I am not ignorant, that men prepofltJTed with thefie 
two ideas, that commerce is of the grcateii fervice to a 
ftale, and that the Romans had the bed regulated go- 
vernment in the world, have believed^ that they greatly 
honoured and encouraged commerce; but the truth is, 
they feldoai troubled their heads about it. 

C H A P. XI. 

Of the commerce of the Romans with the harbarians* 

'I'^HE Romans having crefted Europe, Afia, and 
•*• Africa into one vaft empire; the weakneft of the 
people and the tyranny of their laws united all the parts 
of this ioamenfe body. The Roman policy was then to 
avoid all communication with thofe nations, whom they 
had not fubdued: the fear of carrying to them the art of 
conquering, made them negleA the art of enrichmg theni> 
fdve^. They made laws to hinder all commerce with 
barbarians. ** Let nobody,*' faid ♦ Valcns and Gra- 
tian, « fend wine, oil, or other liquors, to the barbarianst 
*' though it be only for them to taile. Let no one car» 
•* ry gold to them f ,** adds Gratian, Valentinian, and 
Theodofius; " rather, if they have any, let our fubje6ts 
" deprive them of it by ftratagem." The exportation % 
of iron was prohibited on pain of death. 

Domitian, a prince of great timidity, ordered the 
vines in Gaul ]| to be pulled up; from a fear, no doubt, 
left their wines (hould- draw thither the barbarians. Pro- 
bus and Julian, who had no fuch fears, gave orders for 
their being planted again, 

I am fenfible, that,' upon thedeclenfion of the Roman 
empire, the barbarians obliged the Romans to eftablifh 

* Leg. ad barbaricum cod. qu» ret ezportari Don debeaot. 
f }jtg. %» cod. de coniinerc. et tnercator. 

\ Leg, a. qux res export art non dehcoKt, and Procopius, War ef 
the Periiant, book'i. 
I See the (^hronicUsof Eufcbiusand Ccdienus. * 
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ftaple towns *y aad to trade with th^ai. But even this it 
m proof that the minds o£ the Romans were averfe to com- 
merce. 

CHAP. xn. 

iDf the commerce ofthg Romans whi Arabia and the Indies. 

''I *HE trade to Arabia Felix, and that to the Indies 
•*' were the two branches, and almoll the only ones 
of their foreign commerce^ The Arabs were formerly 
what they are at this day, equally addided to trade and 
robbery; Their immenfe deferts on the one hand,' and the 
riches which Grangers went thither in fearch of, pro- 
duced thefe two effe^s* Thefe riches the Arabs found 
id their feas and- forcfts; nnd as they fold much and pur* 
chafed Httle, they drew to f themfelves the gold and (iU 
ver of the Romans. The Europeans trade with them 
fttU in the fame manner; the caravans of Aleppo, and the 
royal vefTel of Suez, carry thither immenfe fums %. 

Their commerce to the Indies was very confiderable. 
Strabo || had been informed in Egypt, that they employ* 
ed in this navigation one hundred and twenty vdOTels: 
this commerce was carried on entirely with bullion. They 
ient thither annually fifty millions of federces. Pliny 
fays $, that the merdhandifes brought from thence were 
fold at Rome at tent, per cent, profit. He fpeaks, 1 be* 
lieve, too generally; if this trade had been fo vaftly pro- 
fitable, every body would have been willing to engage ia 
it| and then it would be at an end. 

^ 'S^e the Conddcratient on the caufet of the rife and declen- 
^on of the Roman grai>deur« 

f Pliny, lib. vi. chap. a8 

V The caravans- of Aleppo and Suez carry thither amraally t» 
the value of about two millions of Itvres, and afi much more clan* 
■4eftiDely; the royal veflVl of Suez carries thither alfo two xailHofia. 

g Lib. ii. p. 8 1. Of the edition printed tS^7* 

f. lab. vi. cap..a3# 
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It wHl admit of a queftioa, whether the trade to A- 
rabia and the Indies Was of any advantage to the Ro- 
mans? They were obliged to export their bullion thither, 
though they had not, like ut) the refouroe of Anrertca, 
which fupplies what we fend away. I am perfuaded that 
one of the reaAsns of their increaiing the value of their 
fpecie, by eftabltfliing bafe coin, was the foardty of fil- 
vcr, owing to the continual exportation of it to the 
Indies; and.dioogh the oomotoditres of this couotty 
were fold at Rome at the rate of cent, per €eni. this profit 
of the Romans, being obtained from the Romans them- 
felves, could not enrich the empire. 

It may be alledged, on the other hand, that this com* 
merce increafed the Roman navigation, and of courfe 
their power; that new merchandifes augmented their ia- 
iand trade, gave eooouragement to the arts, and employ- 
ment to the induilrious; that the aumber of fubje^a 
multiplied in proportion to the new means of fupport; 
that this new commerce was produAive of luxury, which 
I have prov'ed to be as' favourable to a monarchical go* 
vernment, as fatal to a commonwealth ; that this eiU- 
blifhmeat was of the fame date as the fall of their re- 
public; that the luxury of Rome was become neccffary; 
and that it was extf emely proper, that a city which had 
accumulated all the wealth of the uai^erfe fhould refund 
k by its luxury. 

We (hall fay but one word on their inland trade. Itt 
priDcipal branch was the corn brought to Rome for the 
ibbfiftence of the people : but this was rather a political 
tSalr than a point of commerce. On this accoant the 
failors were favoured with fome privileges ♦, becaufe the 
{sittj of the empire tlep^ded on thetr vigilance. 



* Suet, in Clandio. k^ J* cod. Tbeodof* de oaviculariit. 

Vou ir E 
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CHAP. XIII. 
Of commerce after the deJlruQ'ton of the vtejlern empire* 

COMMERCE was not yet undervalued after the 
invafion of the Roman empire. The barbarous na- 
tions at firft regarded it only as an opportunity for rob- 
bery j and when they had fubdued the Romans, thefy 
honoured it no more than Agriculture, and the other 
profeffions of a conquered people. 

Soon was the commerce of Europe almoft entirely loft. 
The nobility, who had every where the dire^ion of af- 
fairs, were in no pain about it. 

The laws of the Vifigoths * permitted private people 
to occupy half the beds of great rivers, provided the o- 
ther half remained free for nfets and boats. There mud 
have been very little trade in countries conquered by thefe 
barbarians. 

In thofe times were eftablifhed the ridiculous rights of 
cCcheatage and (hipwrecks. Th^fe men thought, that 
ftrangers not being united to them by any civil law, they 
owed them on the one hand no kind of julUcCi and on 
the other no fort of pity. 

In the narrow bounds which nature had originally prc- 
fcrlbed to the people of tke north, all were ftrangers to 
them ; and in their poverty they regarded all only as con- 
tributing to their riches. Being eftablifhcd before their 
conquefts on the coafts of a fea of very little breadth, and 
full of rocks, from tbefc very rocks they drew their fub- 
iiftence. 

But th? Romans, who made. laws for all the univerfe, 
had eftablilhed the mod f humane ones with regard to 
Shipwrecks. They fuppreffed the rapine of thofe who 
inhabited the coafts; and what was more ftill» the rapa* 
^ioufnefs of their trcafurcrs J. 

. • Lib. viix tk. 4 § 9- 

t Toto ticulo fif. de intend, ruin. & naufra;. et cod. Daufragiifi 
tt leg. 3. ff. ad leg. Cornel de ficartii. 

^ f^eg, z. cod. de naufr^igiii, 
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t H A P. XIV. 

A particular regulation* 

T^HE law * of the Vifigoths made however one rt* 
^ gulation in favour of commerce. It ordained, that 
foreign m^fchants fhould be judged, in the differences 
that rofe among themfeWcs, by the laws and by judges^ 
of their own nation. Thil was founded on an eftabliflied 
cuftom among all thefe mixed people, that every man 
ibould live under his own law; a cuftonfi of which I (hall 
fpeak more at large in another place. 

CHAP. XV* 

Q/* commerce after tie Jccay 0/ tie Roman pottf^t^ im tin 



^HE Mahometans appeared, conquered, extended' 
•*' and difpcrfed themfelves. Egypt had. particular 
fbvereigns; thefe carried on the commerce of India, and 
being poffeifed of the merchandifes of this country, drew& 
to themfelves the riches of all other nations. The SuU 
tans of. Egypt were the moft powerful princes of thofe 
times. Hiftory informs us, with whbt a conftant aM 
well-regulated force they flopped the ardour, the fire, 
and the impetuofiry of the crufades* 

CHAP. XVL 

Row commence brole tirougb the tartartfm of Europe. 

A RlSTOTLE's philofophy being tarried to the 
•^^ weft, pleafed the fubtile geuiufcs who virere the 
virtuoii of thofe times of ignorance. The fchoolmea 



* JLib. ii. tit. S %• 
E 2 
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were infatuated with it| and derived from hcDce * their 
dodrine concemfn^ lending upon intereft: this they 
confounded witb*u(uryy and condemned. Hence com- 
merce, which was the profeffion only of mean perfons^ 
became that of knaves: for whenever a thing is to be 
fotbiddeni which nature permits or neceiSty reqWreSy it 
iM»nly making thofe who do it difhoi>eft. 

Coaimerce was transferred to a nation cohered with 
iiifamy; and was fooD ranked with the moft fhameful u- 
fury, with monopoHes, with the levying of fubfidies, aad 
with all the diOioneiV means of acquiring wealth. 

The Jews f , enriched by their exa6iions, were pil- 
laged by the tyranny of princes; which pleafed indeed^ 
but did not cafe the people. 

What paffed in England may ferve to give us an idea 
«f what was done in other countries. King ^ John hav- 
ing imprifoned the Jews, in order to obtain their wealth ; 
there were few who bad not at leaft. one of their eyes 
plucked out. Thus did that king influenoe his court of 
judice. A certain Jew, wba bad a tooth pulled out every 
day for feven days fuccefiively, gave ten thoufand marka 
of filvtor for the eighth. Henry HL caUovted £rocs 
Assaou^ a Jew at York, fourteen thoufand marka of fil- 
y&Ty and) ten J thouJknd for the queen. In xhok times they- 
i^ by Ttolcttce what h, now done in Poland with (bmc; 
femhlance ofmodenation. As princes could not dive into 
the puxfes of their fnbjeAsy becaufe of their privileges^ 
they put the Jews to. the tortniCy who were not confidercd 
as citizens. 

At hfk a cuilom traa introduced of confifcating the 
e$e&8 of thofe Jews who embraced Chriilianity. This 
Yidiculous cuftom is known only by the || law which 



* See Afiist. p^lit. lib. i. cmp. 9. and xo. 

f See in Mwca HUpanici the conilitationt of Arragon in the 
years Iia8 and 1 353; vtd in Bmficl, the agreement io the year 
1206, between the king, the Geiintt& of (Sampaigiw, and Guy 
of Dampierre. 

I Stowe*s furvey of London, book iii. page 54. 
I TheedidpafiedatBaville^ April 4, 1391.- 
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fuppreiTcd it. The moft vaio and trifling rcafons wf regivetf 
in juftification of that proceeding: tt was alledged, that 
it was proper to try them, in order to be certain that 
they had entirely fhook off the flavery of the de?il. But 
It 19 evident, that this confifcation was ft fpecict of the 
right of * annortifatioa, to recompenfe the prince, or 
the lovds, for the taxes levied on the Jews, which ceafes 
on their embracing Chrrftianity. In thofe cimesy mend 
like lands, were regarded a's property^ I cannot help re« 
marking, by the way, how this nation has been fported 
with from one age to another: at one time, theit effe6^ 
were cpnfifcated when they were wilh'ng to become Chn& 
tians; and at another, if they refiifed to turn Chnftians, 
they were ordered to be bwrnt. 

In the mean time, commerce was feen- to arife fromr 
the bofom of Vexation and Defpair* The Jews, pro' 
tcribed by turns from every country, found out the wzf 
of favjng their eSt&s. By this meaqs they rendered 
their retreats for ever fixed ; for though princes might 
have been willing to get rid of their perions, yet they 
did not chufe to get xid of their motley. 

The f Jews invented letters of exchange; commerce^ 
hy this means, became capable of eluding violence, ami 
of maintaining eve^ where its ground; the richeft mer^ 
chant having none but invifibk effeds, which he could 
•convey imperceptibly wherever he pleafed. 

The Theologians were obliged to limit their princi- 
les: and commerce, which they had 'before conne6led 
y main force with knavery, re-enteic<)y if 1 may fb e^' 
prefs myfelf, the bofom of Probity. 



t 



* In France, the Jews were (Taves Jn mdrtmaia, and tl^e Lorcfr 
their fticcefibrs. Mr. 3rufftl mentions an agreement made in the 
year 1206, between the king; and Thtbaut Coodt of Champaigne^ 
by which it was agreed, that die Jews of the one (boukt'iiot htai 
kk the landr of the other. .- . i 

f k is known, that under Philip Aitgnftiiw, tmt Qlilipthe lAAgfy 
fhe J^v who were chafed from -Francic^ .took refuge in JLombar*' 
iy, and tbsc-tbrrekftttey gav t«</i9r<ign fberchanu and traveUert, 
(ecret letters, drawn opon thofe to whom they had intriiftcd iheiT 
cSc^ in Frd&ce, which were accepted. 

E , 
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Thus .w€ owe to the fpeculations of the fchoolmenall 
the misfortunes which accompanied the deftru£iion o( 
commerce ; and to the avarice erf" princes the eftabiifhment 
of a practice which puts it in fome meafure out of theif 
power. 

From) this time it became neceffary, that princes fhould 
govern with more prudence than they themfelves could 
ever have imagined:. For great exertions of authority 
were, in the event, found to be impolitic; and from est- 
perience it is manifeft, that nothing but the goodnefd 
and lenity of a government can make it fiourifh. 

We begin to be cured of Machiavelifm, and recover 
from it every day. More moderation is become neceffary 
in the councils of princes. What would formerly havtf 
been called a mafter^ilroke in politics, would be how, 
independent of the horror it might occafion, the greateit 
imprudence. 

Happy is it for men that they are in a fitaation in 
which, though their paiEons prompt tliem to be wicked^ 
It is however for their intereft to be humane and Tir-* 
tuous. 



CHAP. xvn. ^ 

The Jifcovery of tnvo new worlds, and in what manner 
Europe u offeQed hy U. 

T^HE compafs opened^ if I may fo expfefs myfdf^ 
■*• the univerfe. Ada and Africa were found, of 
which only fome borders were known ; and America, of 
which we knew nothing. 

The Portuguefe, failing on the Atlantic oceair, difco- 
: Yered the moft fouthern point of Africa; they faw a vaft 
fea, which carried them to the Eaft lilies. Their 
dangers upon- this fea, the difcovery of Mozambique, 
Melinda and Calicut, have been fung by Camcens, whoic 
poems make us feel fomething of the charm« of the 
Odyffey, and the magnificence of the ^neid. 

The Venetians had hitherto carried oh the trade of the 
ladies through the TurkiAi dominionsy and purfucd 
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it in the ibidft of opprefflons and difconr^gements* 
By the difcovery of the Cape of Good Hope, and thofc 
which were made fome time after, Italy was no longer 
the centre of the trading world ; it wa^, if I may be 
pcrmittedthe cxprcffion, only a corner of the nniverfe, 
afid is fo ft in. The commerce, even of the Levant, de^* 
pending now on that of the great trading nations to both 
the Indies, Italy can be no more than an aceeflary. 

The Portuguefe traded to the Indies in right of con^ 
qaeft. The ♦ conftraining laws, which the Dutch at 
prcfent impofe on the commerce of the little Indian 
princes. Lad been eftablifhed before by the Portugaefe« 

The fortune of the houfe of Auftria was prodigious* 
Charles V. fncceedcd to the poffeffion of Burgundy, 
Caftile and Arragon } he arrived afterwards at the Impe« 
rial dignity; and, to procure him a new kind of gran« 
dcur, the univerfe extended itfelf, and there was feen H 
new world paying him.obeifance. 1 

Chriftopher Cblumbusdifcovered America*; and though 
Spain fent thither only a forc^ (b fmall that' tht 
lead prince in Europe could have fent the fame, yet it 
fubdued two vail empires, and other great ftates. -^ 
While the Spanatrds difcovered and conquered the 
weft, the Portuguefe pufhed their conquefts and dtf- 
coveries in -the eaft. Thefe two nations' met each 
other; they had rccourfe to Pope Alexander VI. who 
made the celebrated line of partition, and adjudged the 
great procefs. 

Bat the other nations of Europe would not fufkf 
them quietly to enjoy their (hares. The Dutch ehaf<^ 
the Portuguefe from almoft all their fettlements in the 
Eaft- Indies; and feveral other nations planted Colonies 
in America. ^ * 

The Spaniards confidercd thefe neW-difcovered coun- 
tries as the fubjcft of conqueft; while others, more refined 
in their views, found them to be the 'proper fubjedls of 
commerce, and upon this principle directed their pro-> 
ceedtngs. Hence feveral nations have condu6ied them- 
felves with fo much wifdom, that they have given a kidd 

* dee the reittios of Fr. Pirard, pMt li. chap. 15* 
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of ibvercignty to companies of jnerchants, who govern* 
iog thefe far diflant countries only with a view to trade, 
have md4f a great accelTary power, without embarraffiog' 
|he principal ftatc. 

The ^o)qnies they have formedy are finder kind of 
dep^ndepcoi of wl)ich there is fcarcely an inftance in all 
the colonies of the Ancients; whether we confider thein 
as holding of the ^ate itfelf, or of fome trading coqnpan^ 
cftabliihed in t)if ftatq. 

The defign of thefe colonics is, to trade on nit>r^ 
ftdyantageotfs conditions than could otherwlfe be done 
wi^h the neighbouring people, with whom all advan- 
tages are reciprocal.. \% has been e(la(}li[lied, that the 
* metropolis^ or mother-country, alone fhall trade in 
the colonics, an4 that from very good reafon: Becauf^ 
the defign of thp fettlement was the extenfion of com* 
ine^cpt Apt t}ie foundation of a city, or of a aew em-* 
pire. 

' Thgs \% is ftill a fnqdamen^al law of Europe, that 
§Sl comn^erce wijth a foreign colony (hall be regarded 
j|s a 9iere monopoly, punifhable by the laws of the 
country ; and in this csS^ we af e not to be direfted by 
^hp (awP and precedents of t)ief Ancients, which are 
jio^ ^t al) applicable. 

It is lik^.wife acknowledged, that a commerce ef!a- 
.|))iflie^ betifvcen the mother- Countries does not include 
a permidipf^ ^p trade in thp colonies ; for thefe always 
continue In a ftate of prohibition. 

The difadvantage of a colony that lofcs the liberty 
<xf cp^imer^e, i^ -vifibly compenfated by the prote&io;l 
of the mo^h^r-country^ who defends it by ner armsi 
;pr' fupppr.t;i it by her laws. 

From hence follows a third law of Europe, th^t 
.when a .foreign commerce with a colony is jprohibited, 
it is not lawful to trade in thpfe feas, except In Yuch 
.caf((s as are excepted by treaty. 

* This, In the Uogaage of the Andents, ii the ftate whi^ 
; iouDdfid the calony. 

t Except the Carthagioiani, as we fee by the treaty which 
pat an - ^n4 tp \\m, ^ft , P^^uc war. 
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.Nations- who are with refpe^ to the whole uiuverfe 
what individuals are in a ftatc, like thefe, are goveyDed" 
by: the law of nature, and by the particular Umu of their 
own making. One nation may refign to another the 
foa, as well as the land. The Carthaginians forbade ** 
the Romans to fail beyond certain limits, as the Greeks 
had obliged the King of Periia to keep as far diftant 
from the Tea coafl f as a horfe could gallop. 

The great diftance of our colonies is not an incon- 
venieoce that affeds their fafety; for if the mother* 
country, on whom they depend for their defence, is far 
diftanty no lefs diftant are tbofe nations by whom they 
may be afraid of being conquered. 

Befides, this, diftance ia the caufe that thofe who are 
eftabHfhed there, cannot conform to the manner of li:*-< 
ing in a climate fo different from their own ; they are ob* 
liged therefore to draw from the mother-country all the 
conveniences of lift. The X Caithaginiaos, to render the 
the Sardinians and Corficans more dependent^ forbade 
their planting, fowing, or doing any thing of the like 
kind lUKlorpab. of deaths fo that they fiipplicd ' them 
with neceilaries from Africa. The Europeans have com- 
pafied the fame thing, without having recourfe to fuch fe« 
lerclawf* Onroobnies in the Caribbee iflands are nnder aii 
admin^le regulation tn this refpe^; the fubje& oi their 
commecoe is what we neither have or can produce; and' 
they want whjit is the fuljeA of ours. 

A confjtquence of the difcovery of America^ wa^ the* 
connefting Aiia and Africa with Europe; it furaiflied 
materials for a trade with that vaft part of Aiia, known 
by. the name of the Eaft- Indies. Silver, that metal fo ufefuH 
as the medium of conmierce, became now as a merchan-. 
dife, the bafis of the great eft commerce in the worlds 
in fiocy the nav%atton to Africa became neceflaryt ia 



* Polybittt, lib. ill. 

t The Kio^ of P«riia obh'ged himfelf by treaty, not to ftil 
with any vcf&l of warbeyopd.th^s Cyaneaa rocks, and the Chcit* 
fllonian Ules. Plutarch in the. Life of Cirnqn. 

% Arifiotie on wonderfttl thiagt, lib. viU« (Ice, %• 
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in order to furnish us with men to labour in the min^s^ 
and to cultivate the lands of America. 

Europe is feirrived to fo high a degree of power* that 
nothing in hi (lory can be compared jto it; whether 
we confidcr the immeofity of its expcnces, the grandeui* 
nf its engagements, the number of its troops, and the re- 
gular payment even of thofe that are leail ferviceabkg 
and which are kept only for oftentation* 

Father du Halde fays.*^ that the interior trade of 
China is much greater than that of all Europe. Thafr 
might be, if .our foreign trade did not augment our 
iaiand commerce. Europe carries on the trade and* 
navigation of the other three parts of the world; a* 
France,. England and Hollandi do nearly that of £ik 
rope. 



C HAP. XVIII. 
Ofihe riches which Spain drew from America* 



T F: Europe f has derived fo many advantages from the 
A! American trade, it feems natural to imagine^ that 
Spain, muft have derived much greater^ She drew 
from the newly difcovered world fo prckiig^ons a quan- 
tity of gold and filver, that all we had before could not 
be compared to it. 

But (what one could never have expcfted), this great 
kingdom was every where balRed by its misfortunes. 
Philip XL who (uceeeded Charles V. was obliged to 
make the celebrated bankruptcy known to all the world. 
The re. never was. a ptioce ' who. fuSeTed.m.ore from the 
murmurs, the infolence, and the revolt of troops con* 
flantly ill paid. 

. • Tome ii. page X76. 

t This has been already (hewn in a fmall trcatlfe, written by 
the author about twenty years ago, which has been almoll entire!/ 
incorporated in the prctot work. 
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From this time the monarchy of Spain has been 
inccflantly defining. This has been owing to an int^ 
xlox and phyfical dcfeft in the nature of thcfe riches^ 
which renders them vain ; a dtrfc6l which iik:rea(es ever^' 

Gfold and filver arc cither a fiii^itious, or a reprcfca- 
tattve wealth; The reprefentativc (Igns of wealth -arc 
extremely durable, and in their own nature but litifc' 
fubje^l to decay. But the nitre they are multiplied, 
the more they lofe their value,' becaufe the fewer arc 
the things which they reprefcnt. 

The Spaniards, after the conqiieft of Mexico and 
Peru, abandoned their natural riches, in pqrfuit of a 
reprcfentative wealth which darlyfllegradcd itfelf. Gol4 
and filver were extrcmely*-fcarce 'in- Europe; andSpain^ 
becoming all of a fudden miftrefs of a prodigious quan- 
tity of thefe metals, conceived .hopes to which fhe never 
before afpired. The wealth fhe found in- the conquered 
countries, gteat = as it Wa^, did not however equal that 
of their mines. The Indians concealed- part of them ; 
and beiides, thefe people^ who made no other ufe of 
gold and filver, than to give magnificence to the temjples 
of their gods atid to the palaces of thcif kings, fought 
not for it with an avamce like ours. In fhort, they had 
not the fecret of drawing" thefe- metals from every mine, 
but only from thofe in which the feparation might 
be made with fire; they were ftrangers to the manner of 
inaking ufe of mercury, and perhaps to mercury itfelf. 

However, it was not long before the fpfecie of Europe 
was doubled ; this appeared from the pilcc of commodi- 
ties, which every where was doubled. 

The jSpaniards raked into the mines, fcooped out 
mountains, invented machines to draw out water, to 
break the ore and feparate it ;• and, as they fported with 
the lives of the Indians, they forced them to labour with- * 
out mercy. As the fpecie of Europe foon doubled, the 
4 profit of Spain diminidied jn the fame proportion, and 
they had every year but the fame quantity of a metal 
which was become by one half lefs precious. 

In double the time the fpecie ftill doubled, and thp 
profit itill dimIniQi|d another h!air» 
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It diAiatlhed even more than balf : -Let U8 fee in what 
juanner. 

To extrs^ the gold from the mines, to give it the 
rcquifite preparations, and to import it into Europe, 
muft be attended with fome certain expence; I will fijp- 
pofe thi6 to be as one to fixty-four. When the fpccie 
was once doubled, and confequently became by one half 
lefs precious, the expence was as two to fixty-four. Thus 
the galleons, which brought to Spain the fame quantity 
of gold, brought a thing which really was of lefs value 
by one half, though the expences attending • it had been 
one half higher. 

If we proceed doubling and doubling, we ihall find 
in this progreflion t^ caufe of the impotency of the 
,wealth of Spain. It is about two hundred years fincc 
they have begun to work their Indian mines. I fup- 
-pofe the. quantity of fpecie at prefent in the trading 
world is to that before the difcovery of the Indies, 
^s thirty-two is to one ; that is, it has been doubled 
five times: In two hundred yeftrs more the fame quan- 
tity will be to that before the difcovery, as fixty-four 
IS to oiye; that is, it will be doubled once more. Now, 
at prefent, fifty * quintals of ofe yidd four, five and 
fix ounces of gold ; and, when it yiekis only two, the 

, miner receives no inore from it than his ei&pences* In 
two hundred yedrs, if it yields only four, this' too -wdl 
only defray his charges. There will then be but little 
profit to be drawn from the gold mines. T*he fame 

' reafoning will hold good of filver, except that the work- 
ing of the filver mines ts a little more advantageous than 
thofe of gold. 

But if mines (hould be difcovered fo fruitful as to give 

/ ji much greater profit, the more fruicful they will be, the 

'iiboner the profit will ceafe. 

The Fortuguefe in Brazil have found mines of gold fo 

' rich, that they muft neccflarily very foon make a confi- 

' derable diminution in the profits of thofe of Spain, at 
wdl as tn their own* 



* -See Flreaier*s voyaMr 
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I have frequently heard people deplore the hh'ndoefs 
of the court of France^ who repuUed Chriftopher Co^ 
lumbus, when he made the propofal of difcovering^ th4 
Indies. Indeed they did, though perhaps without de- 
figiiy an ad of the greateft wifdom. Spain has behave4 
like the foolifh king, who defired that erery thing he 
touched might be converted into gold, and who wa4 
obliged to beg of the gods to put^an end to his mtfery. * 

The companies and banks, eftablifhed in many na- 
tioBSy have put a finifhing ftroke to the lowering ol^ gold 
and filver, as a (ign or reprefentation of riches ; for by 
new B&ions they have muIctpUed in fuoh a nanaer th^ 
figna of wealth, that gold and filver, having this oUce 
only in part, are become lefs precious. 

This public credit ferves inftead of mines, and dW 
miniihes the profit which the Spaniards draw frool 
theirs. 

True It IS, that the Dutch trade to the Eaft-IndieA 
has xncreafed in fome oieafure the valoe of the Spaoiflt 
merchandife; for as they carry bullion, and give it iii 
exchange for the merchandifes of the EafI, they eafe th« 
Spaniards of part of a commodity^ which in Europe 
abounds too much. 

And this trade, which may indireiftly be regmxled 
as that of Spain, ts as admmageolM to that natton» 
aa to thofc who are dire&ly employed in carrying it 
on. 

From what has been faid, we may form a judgment 
of fht laft order of the couDcil of Spain, wMch pro* 
hibtta the making ufe of gold and fitver in gildings and 
other fuperfiutties ; a decree as ridiculous as it would b^ 
for the States of Holland to prohibit the confumption of 
fpices. 

My reafoning does not hold good againft all mines ; 
thofe of Germany and Hungary, which produce little 
more than the ex pence of working them, are extremely 
ufefuL They are found in the principal ftate; they 
employ many thoufand men, who there confume their 
{uperOuous commodities, and they are properly a ma^ 
sufadure of the country. 1 

Vol. 1L F 
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: The mines of Germany and Hungary promote the 
culture of land; the working of thofe of Mexico and 
Peru deftroy» it. 

The Indies and Spain are two powers under the fame 
mafter; hut the Indies are the principal, while Spain is 
only aq acceflbry. It is in vain for politics to attempt 
to bring back the principal to the accefTor^r ; the Indies 
will always draw Spain to themfelves. 
. Of the merchandifes to the value of about fifty 
millions of livres annually fent to the Indies, Spain 
furniihes only two millions and a half: the Indies 
trade for fifty millions, the Spaniards for two and a 
half. 

That muft be a bad kind of riches which depends 
qn accidct^y and not on the indudry of a nation, on. 
the number of its inhabitants^ and on the cultivation 
of its lands. The King of Spain, who receives great 
furo» from his cuftom-houfe at Cadiz, h in this refpe6i 
' only a rich individual in a ftate extremely poor. Every 
thing pafles between Grangers and himfelf, while his 
fubje£is have fcarcely any (hare in it: this commerce is 
independent both of the good and bad fortune of his 
kingdom. 

Were fome provinces' of Caftile able to give hrn^ a 
fum equal to that of the cuftom*houfe of Cadiz, his 
power would be much greater; his riches would be the 
€£fe6b of the wealth of the country ; thefe provinces 
would animate all the others, and they wott^d be altoge- 
ther more capable of fupporting their refpedive charges; 
inftead of a great treafury, he would Imve a great 
people. 
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CHAP. XIX* 

A problem* 

TT 18 not for me to decide the queftion> whether^ if 
*- Spain be not herfelf able to carry on the trade of the 
Indies, it would nut be better to leave it open to flram 
gers ? I will only fay, that it is for her advantage to 
load this commerce with as few obftacks as politics wfQ 
permit. When the merchandlfes which fcveral nations 
fend to the Indies are very dear, the inhabitants of that 
country give a^reat deal of their commodities, 'which 
are gold and iilver, for very little of thofe 6f foreigners: 
the contrary of this happens when they are at a low pricCf 
It would perhaps be of ufe, that thcfe nations (houM 
underfell each other, that by this mieans the merchandife 
carried to the Indies might be always cheap. Thefe are 
principles which deferve to be examined, without fepa«* 
rating them however from other confiderations | the 
fafety of the Indies, the advantages of one only cuftom- 
houfe, the danger of making great alterations, and the 
forefeen inconveniencies, which are often lefs dangerous 
than thofe which cannot be forefeen. 



BOOK XXIL 
Of Laws in Relation to the ule of Monef * 

C H A P. I. 

The reajbn of the ufe of money* 

PEOPLE who have few merchandifes, as favagei^ 
and among civilized nations^ thofe who have only 
two or three fpccics, trade by exchange. Thus the 
F a 
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caravans of MoorS) ^ho go to Tombo^on in the heart 
of Africa, have no need of mooejy for they exchange 
their fak for gold. The Moor puts his falc in a bcap» 
mnd the Negro his duft in another; if there is not gdd 
'Cfiou^h, the Moor takes away fome of his ialt, or the 
Negro adds more gM^ till both parties are agreed. 

Bnt when a natioI^ traffics with a great variety of 
aMrchandifest money becomes necefiary) becanfe a metal, 
€afily carried from place* to place,- faves the great ex- 
(cnces wiiich peoftle woidd be obliged to be at, if tliey 
always proceeded, by exck»ige. 

All nations having reciprocal wants, it frequently 
kappcns that one is deitrous of a large quantity of the 
Other's nMrcbandi&s, when the latter will have very little 
of theirs^ thongk with refpc^ to anocher nation the cafe 
h difedly oppoikc* Bnt when nntiooa have money, 
and proceed by bnying and felling, thofe who take nioft 
Vierohandifes pay the balance in fpecie* And there ii 
this difference, that iit the cafe of buying the trade car* 
yif d on. is m proportion to the wants of die nation that 
bas the. greatdl demands; whilii in bartering, the trade 
n only according to the wants of the nation whofe de- 
mands are the feweft^ without which this laft would be 
under an impofQbility of balancing hs^accounti. 

C H A P. IL 

0/ the hcUure of monty, 

Tl^ONEY is a fign which rcprcfents the value of all 
"*^-*- merchandifes. Metal is taken for this iign as 
being durable *, becaufe it con fumes but little by ufe, 
and becaufe, without being dcftroyed, it is capable of 
many divifions. A precious metal has been chofen as 
a iign, as being moft portable. A metal is mod pro- 
per for a common meafure, becaufe it can be eafily 
reduced to the fame ftandard. Every date fixes upon 

^ The fait made ufe of for this purpofe in AbyiEnia has this de- 
Ceft, that it i»^contia«isBy wailiiig av^ay^ ^ 
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It i partieahir smpreffion, to the end tkat the htm nay 
correfpond with the ftaodard and the weighty and tbttfi 
both may be known by fnfpe^on 6Dly» 

The Atbcaiaikti ooc having the ufe of metds^ made 
nfe of osieij f , and the Romant of fiieep: but one o« 
k not the lame as aaother ^c, tn maontr that one piece 
ef mttal may be the fame as anothen 

As fpecie k the igii of the value of mercbandifeif fm* 
per it the fign of the value of fpecie; and» when tt it of 
the right (bit, it rqirefeiltt the value in fuch a manner# 
\hdtf as to the effects poduoed by it, there it dot thn 
knft difference. 

^ In the fame manneri at moOey is the Ciga and reprefen* 
lative of a thingf every thing it a fign ami repicfenutive 
of money; and the itate b in a profperout conditaoo, 
when, on the one hand, money peifedly reprefenta ail 
things, and on the other, all thiogaperfedly repreCent mo^ 
ney, and are reciprocally the figos of each other; that it» 
they have fiich a relative value, thia we may have the oao 
at foon as we have the other. Tbit never l»ppeot in any 
other than a moderate government, nor doet it alwayt bap* 
pen there: For example, if the lawt favour the diflioaeft 
debtor, his effect are no longer a reprefentattve or fign of 
money. With regard to a defpotic government, it would 
be a prodigy, did things there reprc&nt their fign. Ty« 
ranny and diftrufl makeseyeryone bury* hit fpecie: tbingi 
are not tWre then the reprefentative of money. 

Legiflatort have fomettmet had the art not only to 
make things, in their own nature, the reprefentative of 
fpecie, but to convert them even into fpecie^ like the 
current coin. Cdtfar, when he was a % dldatori permitted 

f Herodotus in Clio telU ti$, that th« Lydkns fovnd out the art 
t>f coming money; the Greeks learned it from them; the Athenian 
coin had the impreffion of their ancient ox. 1 have ieeh one of the 
piedes ill die Eafl of Pembroke's <^bintt. ... 

• It is an ancient cnftom in Aiglet's lor the Father of a £»mtly - 
to hiive treafura concealed ka the earth* ffj^, §fikt Hngdom of Ai^ 
pers by Logre de Tajps, *f 

% Cflsfar on the civil war, book aii. 
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debtors to give their lands in payment to their crodt- 
tors, »t the pr.icethcj were.worth before the civil war |. 
Tiberius ordered, that thofe who deHred fpecie (hould 
have it from the public treafury, on binding over their 
kiids to double the value* Under Cxfar, the lands were 
the money which paid all debts: Under Tiberius ten 
ihoufand fefterces in land became as current money, e« 
^ual to five thousand fefterc^s in iilver< 

The Magna Charta of England provides againft the 
feizing the lands or revenues of a debtor, when liis move- 
iable or perfond goods are fufficient to pay, and he ia 
willing to give them up to his creditors: by this mevM 
all the goods of an £ngli(hman reprefeoted money. 

The laws of the Germans cqnilituted money a fatis- 
faiftion for the injuries that were committed, and for the 
fufferings due to guilt. But, as there was but very, little 
fpecie in the country, they again conftituted this money 
to be paid in goods t:^r chattels. This we find appointed 
in a Saxon law, with i^ertain regulations fuiiable to the 
«afe and convenience of the feveral ranks of people. At 
irft * the law declared the value of a fou in cattle; 
the fou of two tremifes anfwered to an ox of twelve 
nonths, or to an ewe with her lamb; that of three tre- 
mifes. was worth an ox of fixteen month*. With thefie 
people. money became cattle, goods, and merchaadife; 
and theie again became money. 

Money is not only a fign of things; it is alfo a figtt 
wad repre&ntative of money, as we (hall ice in the chapter 
•a exchange. 



CHAP. III. 
OfUealmomfr 

THERE is both real and ideal noney. Civilized 
nations generally make ufe of ideal money, only be- 
eaufe they have converted tbek veal money into ideals 

I Tacitus, lib. vt 

* The laws •£ the Saxons, chap. xvCi.* 
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At firft their real moatj wa« Tone metal of a certain 
weight and ftandard, but foon difhottefty or want made 
them retrench a part of the metal from every piece of 
money t to which they left the fame name; for example^ 
from a livre at a pound weight they took half the fiWer, 
and ftiQ continued to call It a Hvre ; the piece which was 
the twentieth part of a pound of filver, they continued to 
call a fouy though it is no more the twentieth part of 
this pound of (ilver. By this means the Hvre is an ideal 
livre, and the fou an ideal fou. Thus of the other fub>> 
diviiions; and fo hr may this be canied, that what we 
caU a Itvre may be only a fmall part of the original Uvre 
or pound, which renders it ftill more ideal. It may even 
happen that we may have no piece of money of the pre* 
cife value of a livre, nor any piece exadly worth a fou; 
then the livre and the fou will be purely ideal. They 
may give to any piece of money the denomination of at 
many livres and as many fous as they pleafe: the variation 
nay be continual, becaufe it is as eafy to give another 
name to a thing, as it is difficult to change the thing itfelfl 

To take away the fource of this abufe, it would be 
an excellent law for all countries, who arc defirous of 
making commerce flourifl), to ordain, that none but real 
money (hould be current, and to prevent any methods 
firom being taken to render it ideal. 

Nothing ought to be fo exempt from variation, as that 
which is the common meafurc of all. 

Trade is in its own nature extremely uncertain ; and 
ft is a great evil to add a new uncertainty to that which 
is founded on the nature of the thing* 



C H A P. IV. 

0/ the qa antiiy of gold andjiher* 

TTTHILE civilized nations are the miftreflcs of the 
_ - . wo.rld> gold and filver, whether they draw it fron» 
amongft themfelves, or fetch it from the mines, muft ia^ 
crcafe every day. On the contrary, it diminifhes when 
barbarous nations prevalL We know how great wea 
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Ac fcardty of thtfe metals, whctt the G^tfas and Van« 
dais on the one £de, and on the otber the Saraceaft and 
T^^ra, bfoke in like a torrent on the civilised worlds 

CHAP. V. 

Tbi famt JuijeB coniinued^ 

'^^ttE bullion dfawn ffottt the American mtfte8,fm- 
^ ported into Europe, and from thence fent to thij 
Eaft, his greatly promoted the navigation of the Eoro^ 
pean nations; for it is a merchandife which Europe re- 
ceives in exchange from America, and which fhc lends 
In exchange to the Indies. A prodigious quantity of 
gold and filvcr is therefore afl advantage, when we con- 
fider thefe metals as a merchandife: but it is otherwift 
Vhen We confider them as a fign, becaufe their abun-* 
dance gives an allay to their quality as a fign, which i* 
ehiefly founded on their fcarcity. 

Before the firft Punic war, coppef Was to • filrer as 
-tine hundred and fixty to one f \ it is at prefent nearlf 
f(8 feveiity-three and a half to one. When the propor- 
tion fliall be as it was formerly, filvcr Will better perform 
its office as a fign^ 

C H A P. Vt 

^he reafon kvhy inttre/l was io^end one ha^ a/ten' the am* 
queji of the Indkt. 

GARCILASS& informs us J, that in Spain, af* 
ter the conqueft of the Indies, the intereft which < 
Was at ten per cent, h\\ to fivei Thit was a neceiTary 

♦ Sec chap. xii. of this tjook. 

f Suppofing a mark, Or eight ounces of filVdr, tdhe Wdrth fotty* 
nine Hvres, and <:bpper twenty fols per potind. 

\ Hiftory of the ciVfl wan ^f the i^paniards In the Well* 
Indiesi * . 
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eonfeqiience. A great quantity of fpecic being all of a 
ftidden brought into Europe^ much fewer perfons h«d 
nted of money. The price of all things inoreafed, while- 
the value of money diminifhed: the proportion was then 
broken, and all the old debts were difcharged. We 
may recollect the time of the fyftdbi^, when every thing 
was at a high price except fpecie. Thofe that had money 
after the conqueft of the Indies were ob%ed to lower the 
price or hire of their merchandife, that is, in other 
words, their intereft. 

From this time they were unable to bring intereft to 
to its ancient ftaodard, becaufe the quantity of fpecie 
brought to Europe has been annually iucreaiing. Be? 
fides, at the public funds of fome ftates, founded on 
riches procured by commerce, gave but a very fmall in- 
tereft, it became neceiiary for the contrafts of individuab 
to be regulated by thefe. ^ In (hort, the courfe of ex* 
change having tendered the conveying of fpecie from 
ooe country to another remarkably eafy, money cannot 
be fcarce- in a place where they may be fo readily fup- 
^ied with it by thofe who have it in plenty* 



CHAP. VII. 

Bow the price of things isjixed in the variation of thejign 
of riches* 

^^ONEY is the price of merchandifes or manufao- n 

^ tures. But how fhall we fix this. price .^ or, in o- 
thcr words, by what piece of money is every thing to be 
«prefented > 

if wo compare the mafs of gold and filver in the whole 
^odd with the quantity of merchandifes therein contain* 
f<i> it is certain, that every commodity or merchandiie 
w particular may be, compared to a certain portion of the 
^tire mafs of gold and ftlver. As the total of the otte^ 
^ to the total iA the other^ fo part df Ihc one will be 

* In France, Mr. Law'* projed was called by this nunc. 
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tp part of tlie other. Let us fuppofe, that there is oxAj 
one commodity or merchandife in the world, or ooly 
one to be purchaCcd, and that this is dtyiiible like 
money : a part of this merchandife will anfwer to a part 
of the maf« of gold and filler; the half of the total of 
the one to the half of the total of the other; the tenth, 
the hundredth) the thoufandth part of the one, to the 
lenthy the hundredth, the thoufandth part of the other. 
Bat, as that which conftitutes property amongd man- 
kind is^ not all at once in trade, and a^ the metals or. 
money, which are the iign of property, arc not all in 
trade at the (ame time, the price is fixed in the com-- 
pound ratio of the total of things with the total of figns, 
%nd that of the total of things in trade with the total of 
figns in trade alfo; and, as the things which are not in 
trade to-day, may be in trade to-morrow, and the figa» 
not "now in trade may enter into trade at the fame time, 
^he eftabliftiment of the price of things always funda- 
Uf^entally depends on the proportion of the total of thiuga 
to the total of figns. 

Thus the prince or the mapfiftrate can no more afcer- 
tain the value of the merchandifes, than he can eftabliih 
by a decree, that the relation one has to ten is equal to 
that of one to twenty. Julian's ♦ lowering the price of pro- 
vifioBS at Antioch was the caufe of a moft terrible famine.. 



CHAP. VIIL 
Tie Jhme fuljtQ eunitnued* 

T^HE negroes on the coaft of Africa have \ fign of 
•*- value without money. It is a fign merely ideal^ 
£[)unded on the degree of eileem which they fix in their 
n^indsfor every merchandife, in proportion to the need 
they have of it. A certain commodity or merchandife 
14 wprth three macoutes, another fix macoutes, another 
tea macoutes; that is, as if they faid fimply thre^» 
fixj and ten. ^he piice is formed by a comparifon of- 

* liiftory of the (fasrck by Socrates. 
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all nterchandifcs with each other. They have therefore 
no particular money; but each kind of merchandife if 
money to the other. 

Let 08 for a moment transfer to ourfclvea this manner 
of valuing things, and join it to ours: all the merchandifes 
and goods in the world, or elfe all the merchandifei^ or 
manufadures of a ftate, particularly coofidered as fepa- 
rate from all others, would be worth a certain number of 
macoutes; and, dividing the money of this ftate into at 
many parts as there are macoutes, one part of this divi- 
iion of money will be the ^ffn of a macoute. 

If we (itppofe the quantity of fpecie in a ftate doubled, 
it wrH be necelTary to double the fpecie in the macoute; 
but if, in doubling the fpecie, you double alfo the ma* 
coute, the proportion will remain the fame as before the 
doubling of either. 

If, (ince the difcovery of the Indies, gold and filver 
have increafed in Europe in the proportion of one to 
twenty, the price of provifions and merchandifes muft 
have been enhanced in proportion of one to twenty. But 
if, on the other hand, tlie number of merchandifes has 
increafed as one to two, it hecefiarily follows, that the 
pnce of thefe merchandifes and pipvifions having beei) 
ralfed in proportion of one to twenty, and fallen in pro- 
portion of one %o two, it neceflarily Allows, I (ay, that 
the proportion is only as one to ten. 

The quantity of goods artd merchandifes tncreafes by 
an augmentation of commerce, the augmentation of com- 
merce by an augmentation of the fpecie, which fuccef- 
fively arrives, and by new communications, with frefli 
difcovered countries and feas, which fumrih us with new 
ooqimoditics and new merchandifes. . 

C H A P. IX. 

Of the relative fear city of ^old and Jtlver, 

"DE SIDES the pofitivc plenty and fcarcity of gold 
•*-^ and (liver, there is ftiW a relative abundance, and n 
relative fcarcity of one of thefe tactals Compared to iho 
othtrn :• • .. 
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Tbe wrttrkiiDU8*k0Brd up their gold aii4 lilver, becaufe* 
M tlicy do Pat aire to ^Mmd* tkiBY ^^e food of figiu tl^ai^ 
lire not fubjed to decaf. They prefer ^Id tp Ghpxi 
becanCe^ a» they are alwayt afraid of lofiog, they ^zn 
beft ooaeealitkftt' whieh talKi^op the leai| room. C<4A 
therefore dffappears whisn thr«e ift pkAty.of.iiIver,^be- 
4aafe «fcry^fie' has librae to-conceali it appeap aiglF^io 
#hea fiUet^ttt ibancft^iKctttfe tbsy ar^ obliged. tQi>draw it 
ftdm ht Gomfintineflft. 

it is then a rale, that gold is commoa when (iher is 
fcarce, amd gvoldaa fiparce whea (ili^er is common. Thl^ 
lets lis^^jtf tlM^difietente t^tweeo . their relative and their 
real abundance and fcarcity^tkOf Ji^hict^ 1 ibaU'jfe£e«t;lf 

..-..•» ..:r .. c HA p. X. ,; .''■ ''/'^: 

.^ > dilferentooaiririesftwaM.'wbat is;^ed<f^ e<N«9^^ 

exchange. . .• - , , •. :» t ' ; w. .^ 

. Exchange is. a fixuag lof theb'aftuil mid. msvpffXvtf .xa^ 
)ue of money. * •' ' • . i •,;.! r. i — : ;,;-. ,. , 

Siker, 48 awdaU baa ajialtfi^ lilfte AU-pther^^pRerdhao^ 
4ifea» and M addiriooal rnhtf^ Mii^i«]C9^[HbIr*P^V^f^ 
Irfg the rig« ♦f otiien asershamUfe^o M \^ waa ^^o |»prt 
tlian a mei«iafffch«Hldi|i%iit.«0iikiHiPidi|»il;M^li^^^ 

Itavsduo. . .^,^. .„;, ,.;. v/ •.-< .v.^ "'y./' 

Silver, as uioiley, ^hs» a^ ^labie .^inhiab vthe p^^ la 
fome refpeds can Ht^ caadin ^^Itlketi he Cjiniiqtv^ ,^ ;. 

Theprinte eftabkifaesa^prc^wifHOsi betjvreen a qaantitf 
^f Avinr a»Metal| and the! &ne ;i|f|j|Qliijy aa fopDey.v^ 
He fixes the proportion between the fcveral metals mside 
life ^ of as money, j. He eftabli(hes the weight and 
(ftand^rj .of cvjsry ,piccc ^rf'tooncy, "^In §he, 4; " HPgfl^l 
.to every piece that ideal vahajof . whi^jh I have t^nadt^ 
I fhallcall the value of money in thefe four rc(pe^ its 
pofitive value, bccaufc it may be fixed by law, . ; 
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The oem of eveiy ftate hatf fecidYi AAt, » nrliitiife 
ladbe, at: it it compaTcd with the lOMHey of odiir com^ 
tries; This rehtive fahie w «ftfltitAtt(Hyy the «K>h«iig»» 
and greatly 4«pnid» o« itf pofititv viluc* it it fikedf 
by the geccral opinios of the merchantt* never by the 
dccreetof the pHucer bectnft it b: iiib|«ft tv inceiiAnt 
Y dtiia t w wy wad dtiptnMi cm a thouAmd • c u d en i iJ 

The femsl oitioiii^ in fhiing' Hrit td«ti«r vahwt Rr«^ 
ddtAy guided hf that niricfr hat theffcateAtfnntity «>f 
fpeoie. if (he hat as nuch fpecir w aH the odiem ut» 
geth«i% it is thca msft ptopcr for the others to* refuhfttr 
theirs by her ftaadani $ aad the nsgtthtiofl hetuvaea dl 
the otherrtriH pretty^ aeaiiy sg|«r vitk th« regufatian- 
ttadewith tbi« piifieifai« aaiioa^ 

fo'tbraAnal ftate of thraaiftrfev ^ Huttatid if th#' 
nottoB tie are fpeakingof. Let* us acamint the com fc 
of ezdiaoge with relation* to hen 

They faMe^in Hofiaoda-pteceof Moo^caikda fl^ir» 
worth twcfltf fousy or forty half-fous or* gros. Bat, ta 
Mdor ewr idca« a» fioiple' a« poflSsle, let ui imagitie th«l{> 
they^ kmn not any fuch piece of laionry' ia Holkad- ss »*. 
flomi^ a«dtba»they'fa9venootlier'lAsl;thrgrof: a avia^ 
who- ftohlcl' ha«r a thoulaad 6^im^- wotw hi#e forty - 
thovfabd? fgtrn^ and<^foof the relk Now the excbatig^ 
With Holland it determined' by our iMOwing: haw aapf 
gior et«rf piare of uMwey 10 other oomnries is worth; 
aa^ ao tho' Freaeh comtnoidy reckon by* a crown of 
tkce> tivfts^ tHe OKchaage' laakct- it aeieeffary for them tor > 
hoM^haw'nHMf groftare caaiaiiKd iff aicrawir of tfaror 
Gvret. Ifthecourieof ewchangc ts at'fiTtyilmr, aicroww 
of'thMeii«t«i-w«ftllfr wtfrth fifty^our grosi; if it is'at 
&f^f it wtUi bo wortht fiasty gras« If filver is Dearer 
lit Fntiae, a^ cfowfof tbveef UNwet will he vpoith morr 
groM iffddaCJlM, iewtUbewoiahiicft^ 

TUa<fdifeky>orj^atyv fromwheoee refalt 
tabfeUqr ^ threimBftof aadbaagei ist ootthe -real hutL« ^ 

* The Batch regulate tliecxdtaflgc for almoft all Europe^ by 
a kind of dkenninatiofl among^' £einfelte% in a i&aiiaer tnoSt 
asreeaUe to dieirown iaierefti: 
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ladativc fcardly or plcuity*, Jfor e?f?itnpkv wiico.JF'r^iicft 
b|y| (renter occsfioQA for^fiwls ui Holla^4f tbanjijiia, 
puu:b of hiring. fui)(U <tr^ FojQ^f^ :^<^^ i' ^^ i^* 

yicf.y/^ijk' .-», f -,^ . ,.;^: r. •>' 7 •'•';-" -*: 

ti^tfUf fimppfcthat^th^jift^rfo o^ icxcOipagc.jB^tb jH^ 

onljr one city, they would ad as we do when we rtgiye 
<^«WCr,/<¥f^*fqfWi^-C^l;^-^Era5«php?f^ ij^e 

]iifj;qi iwtt,oif.%,pAckci;ij APdjtl^ .put(:hmaa fifty^&iifr 

fro9 (^qifbw^ .; J^i^ fs ^^erc U frnpici diftancc. b^wcca, 
;^f^ a^,,/j^nft|fr<^p,j^^^^^ ,», .iwaccflary ihat i^^ who (oi^. 

b« i^^ >, Hf)l)a|i>^ mp^W. givie ,ipf f )>iU of ^ritcl^i^ge fpiK 
afty-four gro8 payaWe m jSp^^i^d-.^ J^' W^ 
i|^,#j|;ft4;t^^*i[?gr>,T<l«l«fft»OQt ,b4^.Wl,tfor-,^bat fapi. 
Tbi^ in qr4<i ^0 ji^jt pf the .*.,fcjircity ^xwr^ plccmr;^* 
ff»«apf ..^c,4?wlbi|^0ff if there arc in I;rian(;i;in9vc hfll*^P^- 
fijF«y*^out,gT9$df^W uppB Holland* than thew vev^wwi**- 
4nwii j»R^JE;?apci^ ..if there. wc^ptcbiUgfrcwnHJolr^ 
Uind^tVn^jitbcrc^WC ^Sm ff^Pf^^ fpil« " fc^wx.io^, 
$r«nyf» W ff<?«!W'«?!ii?-^^^'^^ it tAen^bcconu ^^^f?,^, 
cefliiiy jth^ thfiieflpcJiBWJiP ftiwJd rifej, i^d^bat tbcy .^^ * 
% oiy QM^WQ^inorf; ibax> £fty4our^co8^ otberwifp 1 f/jll 
iiat|»rt5wiib;it|,aiMiwf «^ ,...., , - ,. ^ 

. Thus the. vaijpi:^. turps in 4iie,.cour/ejof<iE€M«^ 
apaocoimt of.dcbtor find c^editoir» wbicb ouftft be ff?er- . 
ij^cudyfcttlcdir *«l4 vW<:b t^b^ ftafej^.j^bt cf^i rio mor^ , 
difcbar^^ by,^xch!Wg?^..tbji|k4M> iAdlivi4^1fia%i«y #d^ht^ 
by giving change for a piece of filver. 

. i^l^t, Fr«Rpe, .^pi|^ip,ra^ iJp^lWfe tJ^aj^^iein;!^ i/?idir; . 
vi4uidis'in.3piui »re,iii.d^f4 jfl'?«if»<?<f^)^ yalttf pf[» 
ope bupdred. thpuf;?ji4 1 «»»l^^» ^i?« filve^ jf ^aiiwJ.tbaj fevcrjiji , 
t«4iridua^of ^fjU)«|BcOweiii Spaip^oaf bi^n^d aod t<U4 , 
Jbcwfeiri »>k4v. ^^f Ujf (flmc ,4fQ» M^ i#. 

• There is mnch fpccie id a pUce, wbcn there it more fpeci« 
tfum pa^pcf » ^a» i^little, when there j» mpre jnper than %ocie« 
f A mack is a weight of eight ottaees» 
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9p^ kta^^Frmci ikonW caufe Wch ftddrtly to wfA^ 
a4w Ws f^cfe, wbat waj'then Be Ae coarfe of rte- 
dtortgc? Tbcfc t#o nwmntf'Wia itrfprotallf acijtiit each 
Mikr xiP^ iraitdred ifidnfattd itnrrktfr^btit France 'iv3l 
ftjU owe ten thoufand marks in Spain, and the Spsmfaidt 
vAfl^ftA^ ttl4vM>filr opon Prance to 'the ^afi!^' 0f ten thdu* 
fan)F'4fif¥Ht8^'%Hti(f Pt>an6e Witl ^ave nhtiiHi Mti^i^ 
Sp^^^'' '■-'•''•' -'^ '-''' - '''^* ^' • ■**' ■■''"•» --.-''-/::? , ..•■ 

* Bfit,-#^HtiIfafnd wkfr tn a cdrtiwty fititttter* wifl* irei 
fpcft to Fraiice, afrd hi orddr to Mmctthe act<Ahit.fnnil' 
pKij^hW- ten thdttfaiM irratfcs, tfie TreWfc voirld hafe twoj^ 
yfhtya of pa^ng tht Spaniirds,' cither by g^tntg' " the! f 
cfiedftt^m^Sfp^tn Wife fet ten ^hd^^rfkddinarkt'Vpoh their' 
dlflfebtt^MH?)lfendi-dr e!fc^)y^dhtg ^ecte WthttiJat^ 
^\Jid^]smtid%hkrt0^^.- ^-^ -'-^ ^^"^ ^--* \-^ 

^Wt#fiinc^ iif ^fbllo#8i^ that;' ^When ir «ire'*a* *bAfci: 
ihr€^'ii{itttt<6l'mMcy^aiLn0^ country, It ttxni 
imSt'eBt^m^mt 'hatnve of tltr^thii^^het»er fjpedrbr 
ctjht^fjfttfWtber, or th^ take bafe of 'fexcBanfre. Th«* 
adviHtagii W difadvantage' of thcfe ttro mctbodt fc*rfy 
depei^^bif' tt€bnl' cDrctfiiiftattcer; 'We thnft'^cflfqikire' 

-"'Wi^d' mmitf orClfefatAt '^aiMi^rd' udd' #t%h£ til ' 
France yicl4« money of the fame (bmftird and '^ei^ lit' 
Holan^ We fay'^that the excbaiigt i» at ^>a^: hr the 
ad^Hlatciof {pcdre^j:, the par f« nearly at fJftyJibtir gror 
tothfe efewhi -^'^ When 'the exchange W -above fifty^foim' 
gftfe,^ iire^^^ li^^fghr \^bkn ^i)cnejitir,- ^^tfe^fay it it^ 

low, •' -"'^ i'V .^i 6 'C- t,.arij lu.-.:, Vti 

^^A%ixl^^ Idif^^ Idl^ii^^g^Jof a'^ftate^it'apar. 
tiifMir ,«^^fli^tir e^hllibge, ^i>tiif -Be ^ditfid^ed* ^' 
deBtdf i«d tittdSforjWfcrf^ * When the eie»* 

clfiftj^c ii M0#^r, tt*l6rc)|^^aai <tefett>r; and g^ns a»>' 
cn^itYMr\^l46lii^'a«^«Pbiiyin icttd^'^i&s'aft « fdhrr/ Itiir 
ol^idi^it Biel^i^deli^rJ^ehtp^fei^ibr eMiifpfe,'Ffaii«^ 
owes HoQaad a certain number of grosy the fewer groa 

.Aosq'i Jii^m Si Msdj nariv? ,3:>j6lq i> oi ^'tusql dzum ii a'WiiT • . 
i in 1744 .*>''CCv %o ^c .<'5iTVf n «i jhtai a t 

G * 
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^idwqacMt 'ciscMmr^ wtt^r€3iB^f»di 

'Mfi^Sc^kh^ muftfibeifilfc biA0mnA0cb§ignttb toy 

sicbangtwil^fbif^vireif fcitf«thm nM »o:>ig ^ftAti ^fwir ^|{f<(B> 

tMddMr|fatoiiaawrftziatt#o»io^^ wtlKA'lortfveif (fifty 

cj^A)iB^if>»fficU«e^tt 4MM«i^;tfaa& Iribodd' do -if 1 Tec^iv«4 
^^-^di^tfai^^w* 2fiBroe9eftf fiftf 4btti\ The -contrary 

}iviibgiih^^3i£ t&ey;iire':<^i«ytoirJtla3B^ tbtf wflUlole^ M 

^^AieAfi^oye kbetov^pav^ i^'Cnnp^l tf^ fc^«fiftf 
wiUad of ftftj-fonr^ it fiiould Ibliov, that Fraaee; «li 

4ihd^enMfni> J eoM i>uf wasdiaddcfes \aii^ jKjo^ tiic tokse «f 
4lf|})fEidiDfiMHi^ snditbtfxMi'JthB otiifer hind tbe Butefa^ 
4efi^|> th^' Kplae eCffifty^itfcoiiiiiti qproi9QvU9 Tmifff 
^glt^lkuy (ifiT^fofQrcdiovfui^ «4uoll mfiiMi^rdtfibrAcfe 
of eight fifty^fourths ; that is, a bit to France of mot« 
dH»«)ie4#iicnrii^'ibdMC Fk^ wikM t>« i^>U%etf to 
&t4 itf Holland ont'^fiBvaith more m fj^ie^ or^ mtf clnni^ 
i^tfeftl|m/(h« 3»cmld dor vn ibe exdumge at ftit* '*Atti a^ 
«|i&'iniibiiic#i nqfirit-^iayftftaaifif tabveafer lie€attfe4i^ d«b|i|ff 
this kind would bring the exdmage >1&H Ipwtry^ Fratide 
iMn4dr^ar«he^od betvmttd;.^ It fifiiiM^: fr f(qr,i'avTff>^hi8 
^botild^ertaifllyrfbttoxri and'flfitYut d 
th0i{iriadipfe:^lcli ('haf«>t- dldwfiercetabiMiedj wkHA 
§4 'tiitt^|«tf^)apiiilElaitlr katt tow^^dt ii4i«fcMcer «H'wnii» 
to preferve their independcoejr^^ ThuatlKyiii^inoW cMdy 
iii)^cK|A>idiaiJti|:thf}r «biHty'>tf tiay^aad ttUMiftiitt'tlietr 
)iii«i0^ Imp mtarthfy fcH.'!; aMd-^^Jtiiig/ithi ea»wayte>ftooa 
abhwy^fiht'caohan^efttlk in Ftwvee ftom ftfty^-fodr to 
ftAf^ ti^ButsW:whb buVfmeiro&ahdlft^^tl Fraiic^^ 

c. v ;- . T ^ . '^'fieeiibok'xx.Chap. If. * « 
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^lolif e of ^ tkdufand crofi^ii^i for whtcb they u&d to pa]^ 
fift>^-four tfaoafond grotf would n<Hr pay only, fifty tDov« 
fluid* if the French woiiid owifeAi^ to it. ' But tjie met- 
chaadife of France will nkintemCMyf and the .profit 
vriH be fliared bdiTeen t&e Frcndh and iMtDtttchti fpTi 
«rhea a merchalit cz% g^'b,.Jia^'aGty.flterc»ohM. proftu 
there m£eb then; a coaMa^hieatioh ^ prc^« &eftwfeiit tbe 
F^reiich atid the Dutch. In the fiihie maiMieRihe French^ 
wh9 b6u{fht tberchaiidif^ of HMah^fhnihy^out thoii^ 
fatid groa, aad who wheir the exchangr: wa» j|(b fifty-fbor 
p^td tor them a thoaOiad crdwni^ viS be oUiged to add 
one-feventh' more ill Frehch orowns l<» buy the fame iper* 
ishandi&& Biit the Frend fli^crchanl, bern^ fenfible ol^ 
the lob he fdfRfrfl, wiii take up Ids of the oiierchkndife ol^ 
HoQand; Thte Frernrh aiid the Dutch me'rchatit will 
thdh be both M6n, tit flate #ni infaf&Vij fidViiito a'ba- 
balief atid th^ low^Hn'g c^ die eichan|^ wiJI.nbt be 
a^Vsd^wf^ thofe itkooTifiiieiiciea^hich wehad reafbsi 
ti^fear* 

A: nidrchatft may^ fend his'ftock into a foteToti country' 
iHied the eichatige' ir btiovf^ pan wStiidut njuHiig hia] 
jortune» -becaule* when it returaf» he.redwett whatJbe' 
had'rk^l but' a pHnee» iriio' lipids only fpeeic iiito a 
'f&f%tj^ C9tlii^, ^it:h jM^itir' cam retiirh, it alway^ #' 
kifet: 

yf%^ thcftti^ithaiits have' great d^alingt lii znf couoy 
ntfs tbe eachhnge ther<f infallibly riPesl This pfbcecds^ 
iroht thHr^eVt^itfginlo'maByeogagenienttt hiifiag^zi 
qittatiti^' qF m^ithiihdifeb/ alid' drkv^g upon' toreiga' 

^ 'Atiprinpie'inay'aaHafs'grc^fwiisftb iti his' domtnionsi 
ftftcTyef ijpeot-mjrbe reiH;y' foarpei aod relaltvilf coatHJ 
itll>W( for iif{Ull<^e9 if- this ^aW i^ i^deb^fed for many' 
m<refaaiidife» t(i ft fd#^ couAtryV tiki eKchah^e' will be* 

l^e'dk^ttkn^ of air piadcli'cariftarftly tehas" to a^'ccr- 
taitt* ph>pdrtipni arid thkt in tlri very ' na^utc" df thlnfftt 
if the courte* of eifchahW fr6ift' Irctihd to Jlngland is" 
bHbw^paft'; aitd that'of England tb'HoHipd'is alfouhaer" 
pAf, thirt of Ireterid to Holland Will bc'ftifflowerVthai" 
i»f, inf tlfc coB!it>dmidlricio'of tfaiii of |retanSt& Englandi 
G3 
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and that of Eng)anO,.tJQ JHqllsy^^jf jforrft,Dul!ehtinffrtha4[t^ 
who can have hia, Jpt^G,i^j}}(^v^ly^lx(>mAfsii»^jhfitl^ 
way of England, >l'iU,iic;^^9j;f(h^f^,j^0 p«y dearer ^IgiliaM*: 
ing it the dlrtd ^^f* , •^ki^ril'i?^^ Qiight inatiHifilp .toi 
be llie cafej, but ^^mw^-^i^^s^^f^ii^y&^'^.ki ihtoM ma 
always circumftftncp jVf^*c^::3Jj^^ ij^e drf»nj5»;:^abd iWj 
different proBt (^f.fr^vfifTg.^^ 

by an other, cqp^fiulcs^h^v^^tUJ^fe«I»r*:ra»d:jdiixtc^ 
of the bajik^tSf >^bicb dog«(;n^jb^fk))Ag to^^thc' p^nU/ 

When a natpj:af>B ff^'jEpfi^iei for ioftance^ when k. 
j;i\e« the name of llx Kv(r%^.or)iTMiK> <:ilp[W^9i»:tDjwfaat tiraa 
before called tbj-ce j|>T£^i/i^^fi]f::Crcwi}-|.'this'DCwridetio« 
m^tfiitioDj , which *dda t^Uij^ri^^lOblhCyXroteo^ i^ughti 
nd^^o procure a, fingle g,r^ tPiW^i^^Xk^ icxplqaigc. ^ .feci 

numb c r of gro b wh i c U ^\jsc b^^re , xt^f»ived^ for. i the i ^old : 
ode/ If thia does cot happen, it muft not be . imputed k 
as afi effe^ of thf regulation Ufelf* bi^.to thcnovelty aod. 
fui^^i^nne& pt ibe.ai^%.^^Tl)e5xebai(g(( adlficces jta wkat 
is a3rpd7 ejftabli^^^ i^ l^MlUrf ii UU after ^jcortaaA.* 

WhW^ |aUj^{p(|^4iPro«^ jr?ifi^ the ifieticbya. ' 
law, calls It i^^jin or4?rito di^i^njib iti'Ss^ ik^£rtqfutsA*i 
ly hapipens ,tHai, during th^tii^e taJ^enupin ita pafiiog;^ 
again througli the mipt^ jthcnfi.ar< two ] kinds xx£ money f* 
tSe krge whichas t^ic otdi ^ii^rth^ifnuU ^N^ehk the. 
new; and, as tb<;; largjc is, cri^ji dp|fai;and.iSiiiot ^o be 
receive^ but ^t ^puaU |nri.lwUft|PCj;«3Cch«RgeLmoft^,.hc- 
consequently p^i^ ri|i^it^,;pew,i,iii«c,ii?jcwld^ioiagipfi then. 
that the .ejtc^^i^: jk^A k^ 5^«lf»tfii bjf ittemciWA ■ U^i 
fof ciamb^, ^\p E^^ )s^<f\pnli, flfot^O .of. three: litres. ^ 

bem^ Venn fl^ H^fl^ftd .fij^tyi gjff^i W«iw lffdt*c«d> one. 
half, the ,ii^w,c^rowi^ ;9i:^^t;,tQ^;h(5,5ralu^d firtlyi at t^rty* 
On tne otlienhand^ It feeo^s.atiC J(he^€9chimge ov^ht.tt^: 
be reguj[^ted Wjt]ic.^l4, fpigi^ .banker mho 

has fpeciC) and receives bills, i8.9il^gi^ita>can7rlh<ubld» 
coin tpfic^mipt^j'aoj^ jOj^h^ilgfijlt for tbdincw? hf 
which he flpuft hi? ^ Ipto/^^aSj^ e^f^hangfetteqMWgbtUtt *. 
be fixcdjbetvyec;:^ thjc;sf^»e,9C t)b(?.,ii>MiCQinidiwldkhat. of 
thej^>y, l|lic ^alu^ ^i/^h% «|J^, ig^^fWiftd^ of fra jniiy:l 
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then be fixed, as I have already ^id«..betwee|i the ,iif9m 
and th« 9ki cdin. . tof'^hdi ^^^'ti^^i^^' W'U /ov; 
tkenr iaocfeftto^itfti^^h^^ld-oilt ^i^^ ^t'kfTr^d^ifl ;/b^-. 
conie J>f thi»mfaii»^tlkcyi<f>r<6bufc4Jir'l^^'id^^ 

fpe6[e. .t^k^^M'^^k^mdf ^ 4ii''H6lM^^^ 
re«nrtpiurcg»ifcMiuc«**ajS(«f^a'^«tfe;!^ ^ttVcA jfltc:'' 
old'iira^ Jhit^^ek^/ptde,^ t^f^ ^#111' brififg ; i^^ 
ia.Fn^ioe.i- J-'- ■••' •" -' t"" 'i"r-^ .'"•' •^•" [' ." '"^ ^ 

Sappofe-thal thtcd ttv^# ^fxYk^V^ hditt fxtXi h^ tke ' 
aSbasA €iiochmft'4otty4ti»vc ^rok; apd' tliatl))! /^pding thit; 
{samtj.otomujtA Hbilami''tH^ ttctite^B±iyx ^ ^th W 
bill of fortj-five grog they procure a crown of tluj^e 

Udhmdi iUUfieiai^fiikiiy g^;< ''fh^'^'^r'th^'cld f|>ede 
wptdd be femM0u>l-6f tbe kingdom; iindtiie banker*-* 
would xoo 4may wiih'fhe whole profit. \ ; 

..To'seifiedf abiiy trew-mnCiive^'lallift^be tiiketi. The 
fiate .wbiahwCOtfll»d*iCh^ fie^ fpecU, y^oold itf^^If be; 
obtigedito'^f^'gyta&^^iliiiilitiei of tfre^^d t6^tb« ndtioa 
wbkfai»gght»8She^«4i^^g^ 'amf b^ tbtis g;^ih?(ig;cre*,' 
dJ{! lhes«pjpt£|Jtk€f JtitiMHi^e ^^kff iileai^ tb Vs ,n)aoy - 
gnsldra'Cbo^'of^bref^iiVi^ *^ cbuH be'go^^ly'TencL' . 
in^.% (komdivi t^H Ihn^ ctf 4He'old' 4>^c2e oui of the , 
cowitryi i*; Ii^foy^ «» ftctyly -the^i^e ^ fdy/' wjiile the •! 
prD^trjore ii^adk, lAjfe-laakerv'trfU not 6e*.UTtipted to 
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made a pmyifioii iti a foreign ^dtintiy^ by - liaeani of the' 
dd fpccie whi^ch he bM cbtttfinudly beeri fertdfng ttif Kef ; 
aid thus he has tt^M the e^cehang^to the poii^t #6 have 
jnft mentioned^ In the nieaN time, by difpdfing; of h!v 
bills, he feiisttf dti tfl! die' new fftede, iftnT o^jrHg^d tlie 
other bankers, ^o hate payment* to make, to earty 
the old fpcc^ t<y the ifiitft, nt^}, ntt he itf(^f»tiBly cAtfidftW 
all the fffectev he olrHges th^' dttierbankc^ hi' ^eir^Viifti 
t«y gite him bim aft^ a very iWgh eio^hknge. By tftitf 
iMans, hie pttffit }« thtf'e«d"c6thpenfetefe in^'* gfe^l 
tteafure fWr the lofe he f«»iFefed aft the beginning. 

It is evident, chat d&rlhg thefe ttiMfaSfons, the* ffat^ 
mtiflrbe iit a daagctou«H?t4fitfi Spcde nfiuff b«*cwhe'e3f* 
tretttely feahre^ i . Beeataftr mu^b the greatre^ p&t i4 
cried down: i. Beeaufti a« pal»f will be fentinttt -fdrei^* 
ttraiitticst 3. 'Bvt»ttfe efcry o^ wiH lay it trp; as uot 
being wilKAigf to give that fM^fir t# the pttaee vi4iich fo? 
hopes to receive hinlifelf. It is dangerous to do'itr(7diWf/j( 
and dangeroQsr alfo to do it in too much hafte/ If the 
fnppofed' gain be immrckleratir, the inoonve^teftcies^ in* 
preafe in pi<^iti^r 

We Ice, froin what has beenitfready faid; that #bM 
the exchange is bweit thatt the fpecie, a p^lit^iftaf^ t^Jif 
laade by fending tt aibvoad^ Air the famte reafot^'wht^if 
it kigheir iten^be ijpeci^ theve is a profit In ca!i6og^ir 
return. ' , 

But thtfi««isa>cafeiif v^kh profit may be made by 
fending the- fpeoie out of the* ki«gdom, 'when th^ e«a. 
change i» at par ; that is, bf fedding it into a foreign 
country to be coined over againi When it returns, an 
advantage may be made^of'it, whether it-be ciitula^ed in ' 
the country or paid for foreign bills. 

If accompany has been ereAed' in a ftate whb a prd^ 
dtgioasftoch, and this^ftbck hat in a few months been 
raifcd twenty or twcnty*five' tirnfes above 'the original 
purdiafe; if again the: fame (late eft^bliftied' a bank, 
whofe bills were to perform the office of fpecie', wiiile 
the numerary value orthefe bills was* prodigious,' in or« 
dcr to anfwer to the numerary value of the ttocks^ (this 
isrhfr. Law's fyllem;) it would follow from tht nature' 
d^thiagsy, thatthcfe ftocki afid theft bills wovild vaivifh^ 

Digitized by LjOOQIC 



ipi^hib&m^. »ai>^cr ^ftkiy riwrtift,* sSiofjpif .^^al .fad? 

«tiQl4i<9#^ <t^^e;yMf9!Atli {pfftuiiit^ af|^ M ewoiurfigei oieri 

blip viike Pfyhw ig r i * ^4^{ p^^i^^'ffr iK»(lM9girf<^«^( 
i^ Aemc i^ ^ifatfitimyto $k€ 4K9<)fti4n<f d ^iviqigh^ ^f . the 

fi^ afccr0wn>f afid MicrwiM^dft lbiil|Nrf0kt* ^thtD^^^imnii 

Amteatiittr - i . . , .,- t. a. -• -•-, -- ^ - 
ibt firopoftioo hetweea tlie fpede.riiilA Mm) .M^.,Qf 

fm^ the di&rcttce wa» fbor-fifthf. The crown oCi^ci^ 
Vuttm^ m jf9pet ms, Ibcn m*^ ira»fifth» kfe ^a? tke 

efoi«#f(iiiffeUfMir4«)iU««t:( ■'--■ < ^ i • . • ■ -.^^ 

"'' "' 'j'i'yi *' rj?. ^V £^ I :iv , i ^ Uj' '^g oT t » 



'■() Tc: t. / n Ti) V: -rj.v 



'1-0 c oj.~: -i. '.;'.. ^ -^J ♦. . •:;i •..■1. ' ^-L 1. ....'' . ,.-' 
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M 



.. Iff our.time*^ with vc4>e^ to the fpctie of Frtocc^ 
dari|ig^tth0(|bdofii»iftl«tto«Ji^>iw^fuoc«flh flilniftdrs/ llilf 
it'«B8 tdttfexcrMedbf iii« RcMtianf; ni«t att thtetiinfie 
wben o^it«ptiaft.inid>(te|^mtOrthelp^r<^blie, -tior wA^il 
thty wete in a iate of iMHrcfajf^ ttto^'fiffaett lYstf wi^re, ai 
i&uch by theff wifdom as tbdr c0imig;«»' inllie ^tifi'W^ni' 

IVliyfiawdrRt^tiicrsnti]^ tiiwritiwt they difpoteitlieietiipii^ 
wi|^the42aMhtt|fiiiiafia.n.( . ?■ ^l. j- . 

AnijIxiM^e.'baair.piaafedtfaat I have atf a^mtuirfty 
af examining more cloii^ • i«»y thta m«it(ei»» ^b^t mt 
example may be taken from what can nefeirpflly be 
called one. 

In the firft Punic Jwatp,f tb% t» *y^\<:h: ought to hi 
twelve ounces of copper, weighed only twb; and in the 
fecond it .was no more tjian/onff . This jrc^achiDf^ 
arrferets to' tvliat we now call the' raifing of coin. To 
take half the filver from a crownr of fix livres, tti ordec' 
to make two crowas, or to raffe ft to the value of twvhc 
Hiltt!*^ iBptt*ffdJyiti«iilme^ing.-- - ' ^^ -• " ^ » 

.They have left as no lwowlfme»l^trf thrf manrte^ inr 
whf'eK tfa« Rotnans condoled tliis affair in the firft PiAtit 
V9sp\ botrwhat^they 4id in the fi^oftd, i*ar prtsdf <rf kht _ 
mdtt |u»ifibr<MF«ate wtidofA. The'refMrUic fbUflrd hidtfelf 
unadcr an^aapoffibiUty of paying her debts; the 4f weighs 
ed.^cvbo dundes of eop^er^ ^and the dctti^ttSy valued at 
tea affi^a^ Weighed twenty onndes of eopper. The rc- 
publicr^bejkig wil^g to gaili half 'on her creditors, made 
the as of an ounce of copper, and by this means paid the 
value of a denarius wi^h ten Qunccs.^ Thi«..prpcwdiig 
muft givt a gr^at (hock to the ft ate; they, were obliged 
therefore to!irdtk tfie fiit^e^fit as weH as they iould. 

• Plmy*8 natural Eift0ryfi;4kaHiiirft»*i3.'^'-* ^ 
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It was in itfclf unjuft, and it was oeceilary to reader it 
^$ \u$]e io as poffible^ , Thcf liad.ui ijew the deliverance 
of the republic, with refpeft to the (Stizena; they were 
not therefore obliged to dirie£^ their view to the deliw* 
raoc^«£!tht )6siji90n«^ mi^ fe(pe€t t« e^beh other. tSis 
made a fecond (iep neceffarj* It was ordained, that 
tb%^^^i^firjVlhiebohitfeeft9) €mm9sA l»K^te« t»ni|ssi 
(hqH)4^iiuiai$3pieenK The^refnlt o^ tkiaidouUe ope- 
ratjfm - wASt-^ iJMt^^lrtHW the^aUtocsjoff theiit0piiUie> loft 
oais. ha^l, ]th^' of individirab Mx eiilj.m^fiAlk^ I the * 
priqi^af^f9nerchand*f<4wa« {qoreafedisnlyft iftfa; the^ 
real cti^wg^ of 4he otopey wm oolf st 6&k ^e - othtt* 
con{eqi|<|k^a^trf^obviottfc . r . ^ 

•>.'J%f !JB^oflM4^-tbefi «QBdiuAfidi4hcmfc2v<» witii gvtater ^ 
pij^fipiw/^.)lhat» yRe>i who is punttaiiiiAtiHiroivtilvefd botk ^ 
the public trcafure and the fortune* of < individuals* ' But^ 
tKM4«iAQ^fjyU «hei|'iiffaits]«ttK0Mi2fldi»am]dft'iBore<i- 
^Q^¥ablj«piV«H9uftAn«el}thM ooii^ . ^ >v 

,1 -^ '.^ fii.r'O f '.^ p; H- A^ *• , jfil* iT;> 11 ->-* 

*pi f: 'X rv/« Ml"' I"- •"• V r- : ;-^ : ii ' 

7tiliMy^U9fe/'id ^wbicB tbi komans' changed^ tte ^dlut 
2/ ibcir Jpecte. 

'.' -.v^j '':>:."'*: • «'• ■•:.■• • .♦..'. 

'IpHERE was fprmerlf y^^iiryr J^le goM^ aad fiker i» 
^.. ^talyi^ < l^^is {»>^fH<y!Ji^«iipW or ^o mioet of gold 
oriilv^k vWhefi ^ioai<; was taken by the Gauls^ they 
found only a.Ui<mrand j: weight/of.|^; And yel.the. 
Hoaian0.h^d||^^hr.43i9^aiiy^ (Spwer&i piu^fl|» «i^ .brought 
hoj^.^iieif; vvfEialtii. - Fqr ai Ipng time theyoosada «£e^ 
of \ii^ b^t ^<^q^]|>ejR-n)of)eyj ;:^n4 i% was not till after 
the, peace with Fyrrhus, Ua|at the^r had.filver enough ta . 
make II ovoney; they made diei^ii ^f this metal» oftha 

'^ They received ten oiiDcetx>f coppcffidr twcntf. ^ ^^ 

!> Hief received fixteen ounces of W^r ,f^ (?g^{f ^ j :> i ; - - ' - 
\ Pliny, L xzziii. a^t. $* 
I Fcleailienutii,l4b.v«dec«.a« .,,... . v - , 
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fliliie«f ttnztk&^^t w ten pomids' of copper. At drit' 
tkM t^e pvopettion of ftWer was to» that of copper a» 
one to Qtnt bmdtod^ aad'iiattyt. For arthc Momaii de-> 
mrioff wa« valued at ten afSse^ or tea poondv erf e^)p«fv 
it was worth oae hundred and twenty ounces of^ooppcv; 
aod as the iamc denarius was valued only at one-eigiilp 
oTaa oaace df filvcr*, this^ produced the abofe proppiw 

ttOQ. 

When- Rome* becaaw miapr^ oi that psrt of Iti^ 
friitch is* nearad to^ Greeor aad Stcilf, by degreaa* (he" 
ftoad'herfeK between two- rich* nations^ the Gveeha andu 
the* Carthaginiaofc &3v«r inoreaftd' at Roma; and a» 
the proportion of one to nine huadined and'fiatybdfwpctw. 
filvev «iid< copiier ootikl bo-no longer ftippotted; (be made 
tmetfA regnlationa with ttfytOt to^ mon«yv which to^ uaK 
are unknown^ Hdwerer^ atthc begtoning of the fecondf 
iSiaic war^ 4?btM|4 RooMa Afinarius' was worth nO' mo«>e 
than twenty ounces of ooppepf and thuathtt ptopovttoft' 
between filver and copper was no longer but as one to 
one hundred and fiaty. The redu^ion was very con- 
fiderable, (ince the republic gained five-fixths upon all 
copper-money. But fhe did only what was necefiary in 
the nature of things^, by cftahitfluiig the {icopoxtjaii. b«-« 
tween the metals made ufe of as money. 

The peace which terminated the^irft Punic war, left 
the Romans mafters of Sicily. They fopn entered 
Sardinia; afterwarda they^ began to kimw Spain; umA 
thus, the quantity of filvtrincreafed' at Rome*. They 
took meafures to reduce the j[' dtaariua from tw^tf^ 
oonce» to fixteen, whidi had' tha- efcA^ of pEatttog- w 
aeaver pr o por l ioB between- filver and coppery by tbSa 
tn«ant the ptoportion-y whtcfe war faef49re' m- one to oimt 
hofidred'andihcty, was now madt as ^te tO'OQ^'hlHldrell:' 
aild twenty-eight. 

$ Frienihemius, Ub. v. decad. i. Thqr ftmck alio, fiiys the 
fiime author* halt ^gjMffJ^ c^d i^gmsxh.txA ,^«art«rt,. caUaA 
fefierces. 

* An eighth, according to Bad»fl$; sccofdiiif to other autfaorv 
a feventh. 

t Fliny** nat hift. l xxziti. art. i|. ^-UHiL 
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IN the changes made in the fpecie during the 
-oi the repub^tC) they'pMeeeM'bf ^iniitflikig it; 
The fbt^ repofhi in fh6 people' the JitfMvicdge of tt« 
WaMfi, and did not pttfteAd'tovdeocM- theoL > Undctf 
Ac -Empciws <h*y pfotefeded by- ^►ay of alby. ^^Thtft^ 
priiAcer^ reduced to defpair even by their Kberalhit^ 
f^Ttti^ thi-m^^s ^btigdi :t^ idcmdecthr fpecie; an tn*: 
dfred? method, whteh dfitiiniftiefttttf ovtt'witiidatletnriBg^ 
M tocKih'it. They withheld a part of the gift, and yet 
coneeaM Ihe hand- that did it^ svd;^ without fpeakiog 
«f the ^Hminutbn of the pay, or of the gratuity^ it waa 
found dtminifhed. 

'We ' even ftifl ft^e ^ 'iir cabinet*' a kind of («iedalr« 
Whidr'lnre dilfed phtidj «id arfe only piecea of coppe# 
cbvere^ with ir thin fiate of iftlver; Thi« money is vKn-- 
ti6ned in « ftcigaieftt bf 4he ' fereDty'feveiith • book ot 

Diof. * 

Didiits Julian flrft b^gafn t» d«bafe it« We find tiiat 
thtf ^eotn of X OiracaHa had an allay of more than half | 
ihf^ 6f i^exan^i* devervis % of two* tkirda: The de- 
(Miij^ ftilt'itldresllbd> tiH^ under OallfcnOB'ff nothkig waa 
Ij %i^feeft bi)t «oi|MMr^fiI^rcd cHrer. 
' k^'f0*'dkid^4-'*4iiit faehtvi^ltht pvoceedings could noli 
ijAk phc^H^Hi^ ^t«#feltt^ «^e^ » 'pfKnoO' might ' deceive 
hRnfelf, imt 4le»)»l>Ul deceive no body elfa The 'en* 
eha«rg^ blM^ttttight «keaMiiker.'tf>^r9w> a cempanlbfl 

• See Father Jourbet'a fbienee of medali, Paris, 1759, P* 59* 
t*tiiraA of^v^rtiieianHvidbs. 

I See Savot^, part ii. cKip. tii. and'f^e Journal des Scayant of 
the 18th of July 1681^ on a difcoven^ of fifty t^ioufand medali. 
' B SciSavottV.'lbid. '* '**'-^' -^ ' ■' 

««»«»-? \t . . 

Vol. II. H 
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between all the money in the world, and to eftablifli it9 
juft value* The ftandard of money can no longer be a 
fecret. Were the prince to begin to allay hit filver, 
every body elfe would continue it, and do it for him ; 
the fpeck of the true ftandard would go abroad firfl^ 
and nothing would be fent back but bafe metal. If, 
like the Roman Emperors^ he dcbafed the filver, without 
4A9&ng the gold^ the gold would fuddenly dilappear^ 
und be would be reduced Xo hjs bad filver. The ex- 
change, as I have faid in the pre:ceding book f , has 
deprived princes of the opportunity q£ ihewing great 
exertions of authority, or at Icaft has rendered then^ 
VieffedusyL 

,C H A P. XIV. 

ffow tie exchange it a re/traint ^n defpotic pow^r. 

MUSCOVY would have defcended from its defpor 
tic power, but could not. The eftablifhment of 
eommerce depended on that of the exchange, and the 
tranfa^ions of exchange, wer/e iqconiifteat with all \lf 
laws. 

In 1 745, the Czarina made a law to expel the Jews, 
becaufe they remitted into foreign countries the fpecie oJF 
thofe who were baniihed into Siberia, as well as that of. 
the foreigners entertained in her fervice. As all the 
fubjedls of the /empire are ilavcs, they can neither gp 
abroad themfelves, nor Cend away their effeds withoi^ 
permifiion. The exchange which gives them the mean^ 
of remitting their fpecie from one country to another, 
is therefore entirely incompatible ^ith the laws oJF 
MuCcovy. 

Commerce itfelf is inconflftent with the )^ui£an laws. 
The people are cpmpofe4 only of ilajires en^pU>yed in 
agnculture, and of flaves called ecdefiaftics, or gentle^ 
;n»en, who are thjC. lords of thofe Haves 3 there is then 
nobody left for the third eftate, which ought to be com? 
pofed of mechanics and merchants. 

t Chap. xvi. 
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G H A. P. . XV. 

The praSice of fame countries in Italy. 

THEY have made laws in fome parts of Italy, to 
prcTCftt fubjedf from felling tfecir lands in oJfdA 
U> reoioTC their fpe^te into foreign countries. Thefe laws 
may be gdod when th« riches of af ftate are fo conneded 
^itb the country itfelf* that there woUld be great diffi- 
eolty ia transferring them to another: But fingc» by 
the courfie of exchange, riches are in fomt degree inde* 
pendent on any particular date, and fince they may with 
fo muclr eafe be conveyed from one country to another; 
that muft be a bad law which will not permit perfona 
kt their own interest to difpofe of theik" lands, while 
ihey can difpofe of their money. It is a bad law, be* 
caofe it gives an advantage to moveable effects, itf 
prejudice' to the land; becaufe it deters ftrangers from 
fettling in the oouotry}' and in Ihort, becaufe iC may ba^ 
il«dedv 

C H A P. XVi 

The q/JiJiaKce ajlak may derive from hanier^* 

'IPHE banker's buffinefs is to change, not to Itndt 
•^ monej^ If the prince makea afe of them to ex^ 
thange his fptcie, as- he never does it but in great 
affairs, the leaft proBt he can give for the remittance 
becomes confiderable ; and if they demand large profits, 
we may be certain that there is a fauk in the adminiftra« 
lion. On the contrary,, when they are employed to ad- 
vance fpecie, their art confifts in procuring the greateflr 
profit for the ufe of it» without being liable to be charged 
with ufury. 

H z 
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CHAP. XVII. 

Of puhftc deh*. 

SOME bate imagined that it wm iot the advant^c 
of a ftate to be indebted to itfelf : they thought thai 
Cbit BMiltipiied riches by increafing the circulation. 
. Th4>fe who are of this opinion, 1 believe, confounded 
A circulating paper which reprefents money, or a circu* 
Jating paper which is the fign of the profits that a com* 
pany has, or will make by commerce, with a paper 
which reprefeots a debt. The two firft are extremely 
advantageous to the ftate: the laft can never be &»; and 
all that we can expeA from it is« that individuals have a 
good Decurity from the governmcoS for their payment* 
Sut let us fee the inconvenicncies which icfuk*from it. ■ 
J I . If foreigners poflefs much paper which reprefeiits.a 
debt, they annually draw out of the natioo a coefiderabb 
fum for the intereft. 

3. A nation that is thus perpetually in debt, muft 
have the exchange yery low, 

3. The taxes raifed for the payment of the intereft of 
the debt, are a hurt to the manufa£iures, by raifing the 
price of' the art<ificer's labour. 

4. It takes the true revenue of the ftate from thofe 
^ho haye »£livttj^ and induftry, to convey it to the 
indolent; that is, it gives the inconyeniencies of labour 
to thofe who do not labour, and clogs with difficulties 
the induftrious artift. 

Tbefe are its inconveniencles : I know of no advan- 
tages. Ten perfons have each a yearly income of a 
tlrouiand crowns, either in land or trade; this raifes 
to the nation at five fer cati, a capital of two huo* 
dred thonfand crowns. If thefc ten perfons employed 
the half of their income, that is, ^v^ thoufand crows*, 
in paying the intereft of an hundred thoufand crowos 
which they had borrowed of others, that would be 
only to the ftate as two hundred thoufand crowns ; 
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tfa^t 18, in the language of the Algebraifts, 200>ooo 
cfowns — ioo,GOO crowns X 100,000 ctown8<= 200,000 
crowns. 

People arc thrown perhaps into thie error, by re- 
ceding, that the paper which reprefentt the debt of 
a nation, i« the (ign of riches ; for none but a neb 
ftate can fupport fuch paper withouc falling into de- 
caf. And if it does not fall, h k a proof that the ftaie 
•has^other riches befides. They fay that it is not ^n 
evtlbecaafe there arc refources againft it) and that 
k an advantage^ becaule theic refourcee furpafs the 

CTllw 



C H A F. XVlfl. 

0/ si^ payment of puhlk debts. 

VT iraecefiary that there fhotild be a proportion ht^ 
'^ tweeiv the ftata as creditor, and the ftate as debtor.^ 
The ftate may be a creditor to infinity^ but M can only 
be a debtor to a certain degree; and when ti farpailea 
that degree, the title of creditor vaniihcs. 

If the credit of the ftata hat never received the leaft 
blemiih, it may do what has been fo happily pradtfed 
in one of the kbgdomt of Europe f $ riiat is, it may 
Inquire a great 4|iiantity of fpecie, and offer to reim^ 
burfe every individual^ at leait if they will not reduce 
thdr inteFtft. When the ftat« boi-rows, the iodifidoals 
^x the ktevefl;; when it pays, tbe intcreft fo» the future 
h fixed by the ftate. 

It is not fufficient to reduce the intercft: it il necef- 
fary to ere^i a finking. fund from the advantage of the 
redudion, in order to pay every year a part of the capi- 
tal; a proceeding fo happy, that its fuceefs increaXes 
every day. 

When the credit of the ftate is not entire, there is 
'» new reafon for endeavouring, ta form a finking, fuody* 

t BffdiaDd* 
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becaufe this fiiod being once eftabtHfKed, will fooo procure 
the public coufidence. 

If the ftatc is a republic, the govcramcnt of which is^ 
ia its owu nature, confident with its eutering into pro- 
jedls of a long duratioo, the capital of the finking fund 
may be tnconfiderable ; but it is neceffary m a monarchy 
for the capUal to be much greater. 

2. The regulations ought to be fo ordered, that all 
the fubjeds of the Hate may fupport the weight of the 
eftabU(hmeot. oi thefe funds, becai^e they have all 
the weight of the eflabliflnoient of the debt; thus the 
creditor of the ftate, by the fums he contributes, pays 
himfel£ 

3. There are four clafies of men who pay the debts 
of the ftate; the proprietorrof the land, thofe engaged 
in trade, the labourers and artificers, and, in fine, the 
annuitants either of the ftate or of private people. Of 
thefe four clafTes, the laft, in a xafe of necciSty, one 
would imagine, ought leaft to be fpared; becaufe it is a 
dafs enttrely paiive, while the ftate ii fupportcd by the 
active vigour of the other three. But as k cannot be 
higher taxed without deftroying the public confidence, 
ef which the ftate in general, and thefe three clafTes id 
particular, have the utmoft need; as -a breach in the 
public faith cannot be made on a certain number of fub- 
jc^, without feemtng to be made on all; as the dab of 
creditors is always the m(^ cxpofed to the projects of 
miaiftcFS, and always in their eye, and under their im* 
mediate iafpe^bion, the ftate is obliged to give them a 
fingular prote6ti^n, that the part wnich is indebted may 
9ever have the leaft advantage over that which, is the 
creditor. 



CHAP. XIX. 
0/ Ien£ng upon intereft. 

SPECIE it the fign of value. It \% evident that he 
who has occaiion for this fign ought to pay for 
liie ufe of it| ^% well as for every thing elfe that he hat 
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occalion fon All the di£Ferenoe is that otber things may 
be either hired or bought ; whilft money, which is the 
price of things, can only be hired, imd not bought ^. 

To lend money without intereft, ia certainty an ac*' 
tioQ laudable and extremely good^^ but it is obvious^ 
that it is only a counfel of religion, > and not a civil law. 
In order that trade mtay be iusoeiiifully carried on^ it 
iftoeeeifary that n price be fixed on tbe iiile of fpecie ; but 
this price ihould be y^rj inoonfidcrable: if it b« toa 
high, the merchant who fees that it - will cOft him more 
is intereft than he caa gain by commerce, will undertake 
nothing. If there is no confideration to be paid for the 
vfe of fpecie, nobody will lend it^ and here too the 
merchant will undertake nothings 

I ao^ mlftaken when I fay nobody will lend ;, the affairs 
of fociety mud ever make it neceflary. Ufury will be 
eftabliflied, but with all the diforders with which it has> 
been conftantly attended. 

The laws of Mahomet confounded ufury with lending 
upon iDtereft. Ufury increafes in Mahometan countries 
in proportion to the ievertty of the prohibition. The 
lender indemnifies himfclf for the danger he undergoes 
of fuSering the penalty. 

I» tbofc eaftern countries, the greateft part of the 
people are feeure of nothing y there U hardly any pro* 
portion between the aAual poflefiion of afum, and the 
hope of receiving it again after, having lent it;, ufury 
then muft be rai^ in proportion to the danger oi infoU 
vcncy. ^ . 

* We fpeak not here of gM and filvcr confidered as a mor- 
chandifc. 
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C H A ?• XX- 

Of marUime yfury^ 

TTHE grcatncfii of maritime ufury is (bnnded on twcr 
'•*• things; the danger of the fca, which makes it pro- 
per that thofe who expofe their fpecic, (hould not do it 
without coniiderable advantage; and the e&fe with 
which the borrower, by the means of commerce, fpee- 
dily accomph'ihes a variety of great affairs. But ufury, 
with refpe<^ to landmen^ not being founded on either of 
ehefe two reafons, is either prohibited by the legiflator^^ 
6r, what is more rationa}, reduced to proper boundaw 

G H A P. xxr. 

€/ lending by cwtraS^ and tht fitOe rf ufury amt^ ti$ 
Romana. 

BESIDES the loans madfe for the advantage of 
commerce, there is ftill a kind of lending by^ a civil^ 
contradf, from whence refults xntereft or ufury. 

As the people of Rome increafed every day in powef} 
the magiftratcs^ fought lo insinuate themfelves info their 
favour by en adding fuch laws as wcrfetnoft agreeable to* 
them. They retrenched capitals; firft lowered^ and at 
ilragth prohibited intered; they took away the povvef of 
confining the debtor's body ; in fine, the aboKtton df 
debts was contended for, whenever a tribune was dif^ 
pofed to render himfelf popular, 

Thefe continual changes, whether made by the lawr 
or by the plebifcita, naturalized ufury at Rome; for the 
creditors, feeing the people their debtor, their legifla^ 
tor, and their 'jiidge, bad no longer any confidence iit 
their agreements ; the people, like a debtor who has loft 
his credit, could only tempt them to lend by allowing 
aa exorbitant intereft; efpecially as the laws applied »" 
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remedy to the evil only from time to time, t^liile the 
compiatstt of the peopk were continoiU and conftaatly 
iotimidated the creditors. This was the caufe that att 
honek means of bonrowiog and lending were aboliihed 
at RomCy and that the moft monftrous ufury eftabtifhe4 
itielf * in that city, notwtthftaading the &ji€t prohtbi- ' 
tion and icvcrity of the law. 

• Cicero tells us, that in his tinw ioterefi at Rome was 
at thirty-fbar per cent, and in the provinces f at forty* 
eight. This evil was a coafequence oi the fcverity of 
the laws s^^nft iifnry. Laws exceflivcly good are the 
iburcc of exceffiye evik. The borrower found him&lf 
■ader a JieoefHty of payiog fur the intcrcfiof the money, 
and for the danger the creditor under went of fnfeing 
the penalty of m law. 

CHAP. XXII. 

Th fanu JiifyQ coniinuei 

nPHE primitive Romans had not any laws to regulate 
-^ the rate of ufury %. In the contefts which arofe 
on this fuhje^ between the plebeians and the patriciaast 
even in the fedition |[ on the Mons Sactr^ nothing was 
alledged oa the one hand but promife, aad on the other 
but the feinerity of conirada. 

They then only foUowed private agreements, which i 
believe were moft cooMnonly at twelve per cent, per annum* 
My reaibn is, that in the ancient language § of the Ro^ 
mans, intercft at iix per cent, was called half ufury, 

• Tactt, annaL lib. 6. 

f Letters to Atticus, lib. v. let. 21. 

t Ufory and mtcrcft zmongUL die Romans fignified the fame 
thing, 

II Se« DionyfiuB HaHcaraaflus who has defcribed it fo well. 

5 " Ufurx femifles, trientes, qnandrantes." See the fcverjil 
titlee of the digeflt and codes on ufury, and efpetially the 1 7th 
law, with thti note C de u^ris. 
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and firtereft at three per cent* quarter uftiry^. Total 
ufury maft therefore have beea intereft at twelve per 
cent. 

But rf it be afked, bow fucb great intereft could be 
eftabiiihed amongft a people almoft without commerce I 
I aafwer, that this people being very oftea obliged to 
go to war without pay, were under a freqiient necefiit y 
of borrowing; and as they incelTantly made happy expe- 
ditions, they were commonly very aWe to pay. This is 
vifible from the recital of the conteft which ^rofe on thia 
fubjed; they did not difagree concerning the avarice of 
creditors^ but faid, that thofe who eomplained might 
have been able to pay^ had they lived- ia a more regular 
■aanncr*. 

They then made laws, which bad only an infliiencd 
on the prefent fituation of afiairs : Tkey ordained, for 
rnftancei that thofe who enrolled themfelves for the wai* 
they were engaged iff, ihooTd not be molefled by theiiT 
creditors; that thofe who were in prifon (hould be fe^ 
at liberty; that t^he moft indigent (hodd be fent into the' 
colonies ; and fometimes they opened the public treafury; 
The people, being eafed of their prefent burthens, bc- 
eame appeafed ; and, aa they required nothing for the 
future,, the ienate were far from^ providing againft \C. 

At the time when the fcnate maintained the caufe o£ 
vfury witb Co much- condaney, the Romana were diftin^ 
guifhed by an extreme love of frugality, poverty and 
aioderationr but the eonftitutioo was . fuch, that the 
principal citizens alone fupported all the eapences of go«( 
vernment, while the common people patd nothings tiaw 
then was it poffible to deprive the former of the liberty 
of purfuing tlieit> debtors, and at the fame time to oblige 
them to execute their offices, and to fupport the republic 
amidil its moil prefling necefficies ? 

Tacitus fays, that the law of the twelve tabliss fixed 
the intereft at one per cent. It is evident that he waa 
miitaken, and that he took another law, of which I anv 
going to fpeak, for the law of the twelve tables. If 

,^ * See Appiu8'« fpeech on this lubjed in Piooyiitts •Halicaa-' 
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tliit had been tegulated in tbe law of the twelve tablet, 
why did they not make ufe of its authority in the difputes 
which afterwards atofe between the creditors and debtors f 
We find not any veftige of this kw upon lending at i». 
tereft $ and let us have but ever fo little knowledge of 
the hiftory of Rome, we fhaH fee that a law like this 
eould never be the work of the decemvirs. 

The Licintan law, made * eighty-five years after the 
law of the tabtes, was one of thofe temporary laws of 
which we have fpoken. It ordained, that what had 
been paid for intereft (hould be dedu6led from the prin- 
cipal and the reil difcharged by three ecjual payments. 

In the year of Rome 3989 the tribunes Ouillius and' 
Menentus caufed a law to be pafied, which reduced the 
intereft to f ont per cent, per annum. It is this law which 
Tacitus X confounds with the law of the twelve Ubies, 
and this was the firft ever made by the Romans to fix 
the rate of intereft. Ten years after ||, this ufury was 
reduced one half § ; and in the end entirely aboli(hed * i 
andy if we may believe fome authors whom Livy had 
r^ady this was under the confulate of f C. Marcius Ru* 
tilius and P. Servilius» in the year of Rome 413. 

It fared with this law as with all thofe in which the 
legifiator carries things to excefs: An infinite number of 
V^ays were found to elude it. They enaded, therefore, 
many others to confirm, correal and temper it. Some- 
times they quitted ^I the laws to follow the common prac 
tice, at others the common pra^ice to follow the laws; 
but, in this cafe, culloqi eafily prevailed. When a man 
lyanted to borrow, he found ^n obftacle in the very law 

» In the year of Rome 388. Tit, Ltv. lii, m, 

f Unidaria ufura. 77/. Liv, lib, vu. \ Anna!, li^. vi. 

I Under the confulate of L. Manilas Torqnatus and C. Plan- 
lias, according to T. Liv. lib. vii. Thn is the law mentioned by 
Tacitus, Anoal. lib. vi. 

§ Seminnciaria uliira. * As Tacitus fays, AnnaL lib. vL 

t Thb law was pafled at the inftance of M. Genutius, tribune 
»f the pec^ie. T//. Liv, lib. vii. towards the end. 

\ '< Veteri jam more fcenus receptum erat." Jf^pian 9n the civil 
VfOTy l^, L 

Digitized by LjOOQIC 



9f THE'6Plkit6rt*W3. 'BookaCUtt 

vaaAt ia li» favour; this law muft be evaded by the per- 
fon it was made to fwceour, aad hf the perficm it con- 
d^smned. SemprooitM Afelus, the praetor, having pcr-^ 
nutted the * debtors to. a6t ia confof 19117 to the ^W9» 
was t flaifi by the creditors for attempting te^revrvc 
the memory of a feveriiy thaf ^^ould no longer be Tup- 
ported. 

Under Sylla, L. ^Ver^l9 FlaciEus. made a law, which 
fuffered intereft to be at three per cent, per annum. Thia 
lawy. the mod. moderate, the moft equitable ever made 
oa this account by thig Romans, is difapproved by Peter- 
culus %• But if this law was neceifary for the advan- 
tage of the republic, if it was of fervice to every indi- 
vidual, if it foemed an eafy oe»mttmcation«^tween^tt|e 
4ebtor and the crMitor, it could not he unjnftir \, -4 

He pays leaft, fays Ulpian |f, who ^-ft lateft; This 
decides the queftion, whether intereft belawfnlf ihot ia^ 
whether the creditor can fell time, and the debtor buy 
it. 

■ // 

• «* Pcrmifit co^ Icgibus agcre.** Af^an on the chU w«r, 1^. L 
and the epitome of Lrvjy lib, Iziv. 

f Id ^he jear of Rome, 663. ' 

\ " Turpiffimae 1^8 autor, qua creditoribus quadrante%i fohri 
*' juflerat,** lib. ii. Some authors have interpreted this piififllge, 
as if the law of Flaccus had ordaioed, that tliey flioiild«idypa|F a 
fourth of the principal: but, in myopioion» thia wai^not Uit Jao^ 
guage of the Latin authors. When the queftion was in ]::eIatiQB 
to the reducing; of debts, they naade ufe of the words quadrans^ 
triensy &c. to fignify the ufury; and tettia fars^ and quarta Jffan, 
to point out the capital. 1. They made the confol Vaferius tfie 
author of a law, which would fcarcHy have been madtfby.'afedt* 
tious tribone. 5. Tb4s was in the heat>ofia civil vvttf^i^t^^^ 
when it was neccfTary to maintain the public credit, not to deftroy 
St; a civil war, in fliort, that had no relation to the abolition of 
dc^ts. 

I Leg. II. Cde verb, iignji. . 
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BO O K XXIIL 

Of Laws in the Relation they bear to the Number 
of lohabitants. 



C H A 1?. 1 

0/ men and animals wib rxJ^R to ihi multifKeailon of tUr 
fpeckt. 

DELIGHT of bumwikiiid. * «Qd gods «bore» 
Parent of Rome) propitious queen of love ! 

#-« •-«* • • • • 

For wbeo tbe tifiilg fpriog adonw the mead, 

A«d a aetr fcene of oature (lands difpky'd; 

When teemiog buds and chearful greens appear. 

And weftern gales unlock the lazy year; *' 

The joyous birds the^ welcome firft eiprefs* 

Whofe native fongs thy genial fire coufefs : 

Then fiTage beaib bottnd o V their flighted food. 

Struck with thy darts* and tempt the raging flood: 

Ail nature is thy gift, <arth, air and Tea; 

Of all.that breathes^ the various progeny, 

StVDg with ddightt is goaded on by thee. 

O'er barren mountains, o'er the flow'ry plain, 

The leafy foreft, and the liquid main, 

Eixtieftda thy uncontrol'd, and bouAdiefs reign. 

Through att the liiriog ivgioas thou doft move, 

Arid tetter'ft where thou go% the kindly feeds of love. 



} 



The females of brutes have an aim oft conftant fecun- 
dstf. But, in the human {pecies, the manner of think- 
ing, the cliara6«r, the paffio^ the humour, the eaprice, 
the idea of prefer ving beauty, the pain of child-bearing, 
and the fatigue of a too numerous family, obftruft pro- 
pagation a tbottfand diffprent ways. 



* Dryden't Lucr. 

Vob. IL I 
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CHAR IL 

Of marriage* 

'X'HE patural phllgation of the father to provide for 
';*•, his childrfu has /?ftayifVd naaiJiage^ which makes 
knowo ^he perfon wh^ ought td fulfil this ohltgation. 
The people t mentioned by Pomponiiw Mela J had n^ 
other way of difcovering him but by refemblance. 

Among civilized nations, the father || is that perfoa 
on whom the laws, by the ceremony of marriage, 
have fixed this duty, becaufe they find in him the mao 
they want. . , . 

Amongft brutes this is an obligation which the 
mother cap generally .p€;rfprm; but it is much more 
extenlive ainongft men. Theif childreo indeed have 
re^on; but this comes only by flow degrees. It is 
n$ fudicient to nourifh them; we muil alfo dire^ them; 
They can already live; but they cannot govern thenw 
felyes. 

Illicit conjunctions contribute but little to the pro* 
pagation of the fpecies. The father who is under % 
natural obligation to nouriih and educate his childreil, 
is not here fixed; and the mother, with whom the ob- 
ligation remains, find^ a thoufand obftacle» from (hame, 
rcmorfe, the conftraint of her fex, and the rigour of laws^ 
and befjdes, fhe. generally w^ts the means. 

^omen who have fubmitted to a public proflitutif^n,' 
cannot have the conveniency-ofeducating their children : 
The trouble of education is incompalible with their 41a-- 
tion; and they arc fo corrupt, that they have no protcc- 
tioii from the law. .;...:, >. ;i *" 

It follows from all this, that public cootineftce is-^fiB* 
Uirally conne^ed with the<)|>ropagation of the fpecies. 

f Thc'd'aramantci. . . , vu - 

\ Lib. 1. cap. 8. 

\ Pstcr eft quem nupti^ demohftrtint. 
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CHAP. III. 

Of the ^Hdifitm i)f chiUt'en* ' 

TT 18 a diAate of teafon, that whet there is a marriag^, 
^ children fhould foUo«r the ilation or condition ot the 
father; and that when there is not, they can belong ta 
the mother only *# 

C H A P. IV. 
Of families* 

tT is almoft every where a cuftom, for the wife to pafo 
* into the feraily of' the hofband. Th< contrary id 
withfut ai>y inconveniency eftablifhed at Formofa ^ 
where ihe hufbaad enters into the family of the 
wife. 

This law, which fixes the family In a fuccefSon o£ 
perfoBs of the fame fe«, greatly contributes, indepen- 
dently of the firft motivesy to the propagation of the 
human fpccies. The family is a kinft of property : A 
man who has children of a fex which does not perpe- 
tuate it, is never fati^ed if he b^s not tfaofe who can 
rendtr it perpetual. ' ^ 

: Names, which give men wh idea of a thing, which 
one woidd imagine ought not to perifll, are extremely 
proper to inspire every family with a dtfire of extend- 
ing its duration. There are people, amongft whom 
names dtflinguifh families s there arc others, where they 
only diHtnguifh perfons: thefe laft have not the fame ad- 
vaotage as the former. 

* For this reafon, among aationt that have ilaves, the cbit4 
almoft always follows the (Ution or condition of the motheJ?. 

t Du Haldci tome i. p. 165. 

I 2 

Digitized by LjOOQIC 



^ THBIffilRITOFLAWS. 43ook XXIU. 

C H A P. V. 

Of the Jif^MQritri oj lanvful wves. 

JT, AWS -a^d n^igsoa fo)Q;ietuBe8 eltablifh maojr kinda 
*^ of «ivil ooojun^ODi: and this is the cafe, amongft 
ihe M^hofnetaasy whopc there are feveral ordera of wivet, 
the children of whom are acknowledged b)r being' boro' 
u^.tfae houfe, by. ctni contrads, or even by the ilave- 
ry of tti« inotfaerj apd the fubfequeot gratitude of the 
father. 

It would be contrary to reafon, that the law (hoilld 
fligmatize the childreR Ibr vhut It approved in the 
father. All thefe children ought therefore to fucceed, 
St ieaft if fome particular feafon does not oppofe itf 
ftg in Japan, where none fucceed but the children of 
lild wife givea by tho emperor. Their policy demands 
that the gilts of the emperor fiiould not be too mnfch 
divided* becaafe they fubjed them, to a kind of fer-* 
ndce, lice that of our ancient iirfs* * 

C H A F. VI. 

Oflawi m rihtlon t9 ha/hrdf. 

IN vep^Uict, where it is occeflary that there Ikould 
be the pureft morals, bafiards ought to be more 
degraded than in monarchies. 

The laws made i^inft them at Rome were perhaps 
ITQO fevere. But as the ancient inftitutions kid all the 
Qitizeo^v under a neoeffity of marrying; and as marriagee 
were alfo foftened by the permifEon to repudiata, or' 
or make a divorce ; nothing but an extreme corruption 
^odaaners could lead them to conciibini^e.' 
;. It it obfervfible^ that as the quality of a citizen was* 
a very confiderable thing in a democratic govemmenty 
where it carried with it the fovcreign power, they 
frequently made laws in refped to the Sate of baftards, 
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n^ich had kfi rdation to tbtf tbtng itfel^ aiul to tb«> 
Ironefty of marriage, than to the particular conftitutioi^ 
of tbe repvbltc. Thus the {>eople ha?< fbmettmet ad* 
mittcd baftaida into the number* of citiaena, in or*^ 
der to lacreaie their power in opporfi^kidn to the great* 
7hu8 the Athenians excluded baftarda from tbe priirilege 
^ being eitizeos, that tbey m^btiJoftTs a^attr ftiaic 
of the com fent them by the Kng df'£^ypt/ lit 
fine, AriHotle ia^rma Mf, tiiat la many dctev^^bere- 
there waa «ol a faftcic nt mimber of citieensy their 
baftarda fuccceded to thei^ peffeffionay and that, when' 
there was a proper numbct tbey did not fiiceeedl 



CHAP. VIL 
Ofthefathef*s €onfifa t9 nkttrulge» 

THE co»reht of father* ia founded 00^ tbeif atttbba 
'rftj, that 18, oa their ftght of property. It it 
al£» feondcd on their kyre, o« thetr t^for^ and ohr 
the uncertainty of that of their chrldrent whom yovthr 
coofiaea in a ftate of tgnoiance, and pafion in » Aate 
of ebriety^ 

In the fmall republican ot Kngular inftifutiona al^ 
ready mentioned, they might have hrwa which gavta 
to magiftrates that right of inlpe^ion over the mar* 
riagea of the children of citizens^ which nature had al* 
ready given to fathers. The love of the public might 
there equal or furpafs all other love. Thus Plato 
would have marriage regutlited by the magiftratct: thia 
the Lacedaemonian magiftrates performed. 

Sut, in common i^ftttution^, fathers hafe th« dKpof^ 
of tlieir ^bHdrlnT^ in Aiarnage: their prudence ht tbh rt» 
fpe9 is' always fuppofed to be-* *fup*rior to th4 prudi^iik;^ 
df a HTrangen Nature gives to fatHersl dcfit^ t)f pri'iur-' 
ing fticcefibrat^' th^eii'' cWldVcrfJ wl^ they^ "have ihiib» 

Ifeflf the defire of cnjbjf^ritf thctrffrtwr fffi^ ftTOal» 

'» ' - ^ '. - ' ^ J 

• Ariftatle-6 PoUtitt, Kb vii 

f Ibia. lib* iii. cap. 3. , "' . •> 
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degrees of prog^iilrcure, they fee thtmkUei infenfibl^r 
advancing to a kind of i«iiiiof tality. But what mud be 
done,' if oppreffioti and avarice arife to fuch a heiglit as 
to ttfurp all the authority of fathers ? Let us hear what 
Thomas Gage* fstyaia ttgvtd to the condud of the 
Spaniards in the Weft indies* 

.*vw«: Aceofdi^g^l^ the duittlier of the £cm« and daughters 
*^ that are maniageable, the father's tribute is raifed 
*( and increafcdy until they provide hufbands and wives 
*< for their fons and daughters, who» as foon as they are 
H married, are charged with tributei which that it noay 
<« incrcafe, they will fuffer none above fifteen years o£ 
** age to live unmarried. Nay, the fet time of mar- 
*« riage, appoiotecf for the Indians, is at fourteen years 
'< for men, and thirteen for the women, alledging thai- 
«i they are fooner ripe for the fruit of wedlock, and 
*< fdoner ripe in knowledge' and fnalice, and ilrength for 
*^ work arfd fervice, than any other people. Nay, fome- 
o- times they force them to naarry, who arc fcarce twelve 
^ and thirteen years of ^ge, if they find them - well 
M lin&bed and ftrong in body, explaining • point ^^ one 
<« «f the canons, • which alloweth fourteen and fifteen 
^ ycaw,. nifi maUtia fuppiiiit ^aiem^** He faw a lift*of 
thefe taken. It wan, fays he, a mod ihameful affair.- 
Thue^.in'an a^lon which ought to be the moft free,, the 
Indians are the greateft iQavas.^ 



I 



,__ CHAP. virr. 

^ ^he farm fabjeB continue Jr ^ 

N'Engfendy the law is frequently abafed by the 
daughters marrying according to rheir own fancy,- 
without confulting their parents. This cuftom is, I am* 
apt to imagine, more tolerated there than any where 
^fe, froni a coniideration that, as the laws have not efta- 
blilhed a monadic celibacy, the daughters have nq other 

•' Anew Survey of the Weft-Indies hy Thomas Oigc, p. 345. 
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ftate to chu& but that of marnagei and this they eanaoC 
rcfafe^ In .France, on th^xoiitrary ^oung womeq hate 
alwaya^the rtfource df celibacy , and therefore ihc Uiw, 
which ordaios'that they fhall wait for the content* of 
their fatbersi ma)r be in0fe:agre«abk.' • iQUhit ligbt Ihe 
cuftom of Italy and Spain muft be hbt^imti; c<Mive«t» 
are- tjiere ««&fibii(hed» aod jietc^^yj narrgr t«iiitb'9Ut tli6 
Gonfent of their fitbfirs* . - * 



C H A.Pi? IX. 



Of young women, 

VOUNG women who are conduced by marrtUffr 
•■• alone to liberty andpleafure ; who have a mind- 
which dares not think, a heart which dares not fed, 
eyes wbich dare not £Bey ears wh^ch darft n^ bear; whot 
appear only to (how themfelvi^s ^Uy, condjtmafd without: 
iBteirmijdoQ to trifles aiid, pr^^cepts; have bifficiL^t in** 
ducementa to lead them on to marriage; it 19 the yj9ung. 
ncD thai want to be encojurs^edr 



C H,A P. X. 

PThat ft is that dtUrmine* to marriage^' 

"UTHERE VER a. place is found in which two 
^^ perfons can live commodioufly, there they enter- 
fnto marriage. Nature has a fuificientpiopendty to, it,. 
when unreilrained by the difficulty of fubfifience* 

A lifing people increafe and multiply es^cinelyi 
This 18, ..becatxfe wuh them it would be a great iocon- 
vcniency to live in celibacy, and none to have ndany 
children. The contrary of which is the cafe whe^ a. 
nation is formed* 
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C H A F. XI. 

Cff the pvtrit3i«f gUVtnmeiit. 

M£N.<iflio bage abMtit^lf t^xfigt f»cli an hsg^fif, 
havi;, many - children. This proceeds itmsi ^«f 
being in the o^tt of a nfing people; it cofts the father 
nothing to give his art to hia offspringy who even in their 
infancy are the inftnuienti of tEi« strt. Thefe people 
imdtiply in a rich or fuperftitious country^ becaufe tEey 
do no| fiH>port the. burthen of fociety, but are them«^^ 
fdves the burthen. But ixjeti^ wha arc poor,, only be- 
^ofe they live under a fevere. government; ^ho regard, 
tbftir fields lip^a a9 the fowcc of tkcnr fubfrffeaee^ than am 
atcattfe of vexation; thefe men^ I fay, have hm chit; 
dren; they have not even fubfiftcncc for tbemfelres; hovr~ 
then cam th«y think of dividfing it? they are unable tcr 
take care of th«mfe^# wh€a they ai« iic& ; how their 
can they attend t^ the wanta oF cuesftuftv whofe infancy 
is^ a eofitMAial fickaeft? 

It is pretended by fome is4io are apt to tali ojp thingr 
which they have never examined, that the greater the 
poverty of the fubje^ls, the more numerous are their 
families; that the moi$e they are loadlsd with taxes, the 
more induftnoufly they endeavour to put themfelves in a 
ftation in whicli they will be abU: to pay themj two fo- 
lihifms whi6h have always deftroyed, and will for ever be, 
^e dcftruftion of monarchies, \^ , ,' 

The fevcrity of government nmy^ be carried ti) fach an 
e^remsi as to make the natural fentimentsr dtrfBrudive. 
of the natural fehtiments therafelv^es. Would the women 
of Amterica % have refund tv bear children, bad their 
auftbrs bseen 'kfs' croel?' 

\ A new Survey of thft Wcd-lfidiei % Thomati Osg<^ H^Vf* 
C&kd edition,' 
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CHAP. Xll. 

Of the nvmher of males and females m different eoimtries. 

T HAVE already obfcnred^*, that there arc born ta 
^ Europe rather more boys th^n girls. It has bees 
'^marked, that in Japan f thne are 1>om ndthet mo^ 
girls than boys: all things coinpsrc!d» tberefiiaft be more 
fruitful women in Japan than in lEurope, " and coiirt- 
qoently it.muft be more popufons. ' • 

We are informed {, that at Bants^m there ai^'tctf giriv 
to one boy. A difproportton like this ntift caitfe the 
number of families there to be to the ikttmber «f ttofe of 
other climatesi as One to five and a half, whidi ir s jmoa 
digious difPerence. Their ^miltes may be mocb mmw 
mdeedy biit there muft be few men in cSrcmnftMiect iw£i 
ficient to provide for fo large a family. '< 

CHAP. XIII. 

Of fea'Port townt. 

TN fea-port town»| where men espofe themfelvet \m 
^ a thoufand dangers, and go abroad to live or di« 
in diftant cHmaces, there are fewer men than womea i 
sad yet we fee more children there than in otlic» 
places. This proceeds from tlie greater enfe with 
which they procnne the means of fubfiftence. Peilu^ 
even the oily parts of 6(h are more proper to farnifli 
that inatter which Gontribotes to generation. Thiamaiyr 
be one of the caufes of the infinite number of pcopU 
fai Japan * and China f whdre they live almoft wholly 

* Book XVi. chap. 4. . 

t Skte Kfiinpfer, who ^ivet a coMpittatMa'aftbe ye0pt&«f Meacoi 

% Colle^ibn of voyageft that contriboted to the eftabHfhinent 
of the £aft-Iodi» cttapaiy^ VQiL i. p/147. 

* Japan xacompofedol a niijnb«r of iilet,. where th4rt ass maa^r 
hanks, and the fta ii there cxtremoly ftiU oif fi&« 

t China abovnds in rivers* 
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on:( (i(h. If this be the cafey certain mooaftic rules 
which oblige the naooks to live on 6(h> muft be contrary 
to the fpirit of the legillator himfelf. 

CHAP. XIV. 

(Sf the froduQlons of the earth which require a greater or a 
• • lefi number of men, 

"DASTUREJands are but little peopled, becaufethey 
•*• find employment only for a few. Corn lands em- 
plpy a great many .men» and vineyards infinitely more. 
. It has been a frequent comf^aint in England *, that 
the increafe of pafture-land diminiflud the inbabitante; 
and it has been obf«rved in France, that the prodigiout 
number of vineyards is one of the great caufes of the 
multitude of people. 

Thofe countries, where coal-pits furnifh a proper fub- 
fiance for fewel, have this advantage over others, that 
not having the fame occafion for forefts, the lands may 
be cultivated 

In countries produ dive of rice, they are at great pains 
in watering the land; a great number of men muft there- 
fore be employed* Befides, there is Icfs land required io 
fuToiih fubfiilence for a family, than in thofe which pro- 
duce x>tber kinds of grain. In fine, the landy which is- 
clfewhere employed in raifing cattle, ferves immediately 
for the fubfiilence of man; and the labour, which in other 
.places is performed by cattle, is there performed by men;, 
fo that the culture of the foil becomes to man aa im» 
menfe manufafiure. 



t See t)u Halde^ tome nii. p. 139. i4«. - 

/ * <« The %veMXfiA nainfer oif tKcprcprietentrf land, (fays BUhop 
Burnet,) finding more profit in felling; their woo) than their corn, 
indofed their cftatcs: the coromons, re^y to pcrifti with hunger, 
roie up in arms; they iniifted on a divifion of the lands: the yoang 
fcing «Ycn wrote on this fuhjeft, and proclamations were made 
againa thofe who'^elofed thwr lands.** 4htiig. of the Hifi, of 
the R&formathn, 
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CHAR XV. 

Of the number of inhabitants with relation to the arts. 

TT7HEN there 18 an agrarian law» and the land$ are 
^^ equally divided, the country may be extremely 
well peopled, though there are but few arts, becauftf 
every citizen receives from the cukivatfon of iiis land 
whatever Id neceiffary for hia fubiiftence, and aU the citu 
zens together confume all the feuita of the ksat\i. Thua 
it was in fome republics. •.;'-< ^ 

In our prefent fituation, in virhich lands are fo un- . 
equally diftfibutcd, they produce much more than tbofe 
who cultivate them can confume.; if the arts therefo^-c 
fhould be negle6^ed, and nothing minded but agriculture* 
the country could Act be peopled. Thofe who cultivate, 
having corn to fpare, nothing would engage them^ tO| 
work the following year; the fruits of the earth would 
not be confumcd by the indolent, for thefe would have 
nothing with which they could purchaic them* It is 
neceffary then that the arts (Hould be eftabliihed, in or- 
der that the produce of the land may be confumed by 
the labourer and the artificer. Id a word, it is novr 
proper that many Aioirfd cultivate, much more than 19^ 
neceffary fojr their own ufe. For thispurpofe, they muft 
have a defire,pf.e.njojii>g fuperflaitice ; and thefe they 
can receive .only fiom the artificer. 

Thofe machines, which are defigned to abridge art,; 
are not always ufeful. If a piece of workman(hip is of a 
mddetate price, fuch as is equally agreeable to the maker 
and the buyer, thofe machines which vender the manu^^ 
fadiure-more £niple, or, in oihcvwanrdai diinini(h th«f 
number of workmen, would be pernicious; and, if wa 
ter-mills were not every where * eilabUflied, I (hould npt 
have belieVied them fo ufeful as is pretended, becjuife 
they have deprived. an Infinite multitude of their employ* 
ment, a vaft number of perfbns of the ufe of water, an4 
the grcateft part of the laud of its fertility* J 
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C H A P. XVl. 

Th€ concern of the legijhior in tbt frofagaihn tf tie 
/peeks. 

REGULATIONS oa tlie Qiimbcr 6f cltizetit de- 
pend greatly on ctrcnmftancet. There arc eeunfriet 
In wht0h natuvt does aU; the legiflator then can do no- 
thing. What need is there of inducing men by laws to 
propagation, when a fruitful climate yields a fufiicient 
number of inhabitants? Sometimes the climate is more 
favourable than the foil ; the people multiplyi and are 
dellroyed by famine; this is the cafe of China. Hence 
tt father fells his daughterst and expofes his children. In 
Tonquin * the fame cauies produce the fame effeA; (b 
we need notf like the AraUan travellers mentioned by 
^ Renaudoty fearch for' the origin of this in their fentt^ 
ments t on the metempfychofis. 

For the fame reaCoD, the religion of the ifle of For* 
mofa II does not fuffer the women to bring their children 
fnto the world, till they are thirty-five years of ag«: the 
priefiers before this age, by brnifing the b^Uy» prOCttret 
abortion. 

CHAP. XVIL 
Of GrefCCi and the number of itr inhaiitaniu 

THAT effea« which in certain conntrietf of the 
£aft fprings from phyfical caufes» was produced in 
Greece by the nature of the government. The Greeks 
Were a great nattoBy cooapofed of cities, each of which 

* Dampter*« tyjyages, vol. li. p. 4t« 
t Ibid. p. 167. 
' i See the coUedioD of voyages that confrihatdd to 'tttit i&m^ 
bliihment of the Eaft- India compaoy^ Tol. L pan i. paya fc S^ 

tH Xoo* 
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had a dtdinft govcrnmtnt and (eparaU laws* Tbey ftad 
ni> more th« fpirit of conqueft and ambilLony t\mML xhofe 
of SwilTerlandy Holland, aad'GcnnaBy, hvrc at thia 
day* In every repablic the legiflator had ia view the 
li0pfiui^Ci:#^ii)e.xi|li|^CJi9 9i|t l^mc, and their power a« 
broad, left it (Kould prove inferior * to that of the neigh* 
bouring cities. Thus, with Ihe en|oyment of a foaall 
UmUxfY^^ppi great happineft, it was eafy for the number 
o£, the citij^cna to iacreafe to fach a degree as* to becon^ 
burthe^ifoine^ ^ This oI>h'g6d them iticeflilrft))r to lend^trti 
coilonieSf andj jm the Swiu do now, to i#!^tlieir me* out 
to war. Nothing waa negTeSed that ^uld hinder the 
too great iQ.uk fplicat ion of childreo. 
. Thqr. had amongft them repuUict, ' whoCe conflitution • 
was Ycry re^maii&able. The nations they had fubducd 
Wjtre ol^li^^ to provide fubfiftence for tlie citizens^ The 
Lacedsemoui^ns were fed by the Hdotes, the Cretaqs 
by the Periecians, and the Theffalians by the Prenefte. 
They were obHged to have only a certain number of 
freemen, that their Oaves ^might be aUe to furni& them 
with fubfiftence. 'It is a received maxim in our days, 
that it 18 necelTary to limit the number of regular troops : 
now tJie Lacedaemonians were an arnsy, maintained by 
the .peafants; It was proper therefore that this army 
(hould be limited ;' without this tha freemen, who h«d all' 
t^e adva,ntage8 of focitty, would incteafe beyond num- 
ber, ^d the labourers be overloaded. 

The politics of t^.Greeks wer^e particularly employ- 
ed in regulating the number of citizens. Plato in his 
republic $xes them at five thoufand and forty, and he 
would have thenv ft op or encourage propagation, as wsts 
moft coQ.v<nient^ by honours, fhame, and the advice of 
the 0I4 men ; .he would even f regulate the number of 
marriages in fuch a manner, that the' republic might be 
^ecr^ited without fceinjg overcharged. 

If the laws of a country, fays Arfftotle ^, forbid the 
cxpofing of children, the number of thofe brought forth 



f I]^- valour, d^cipline, and military ezercifet* 
i» 4 j|c|^iiblieiulib. T. . ^ , 1; Polit.'liV. 'viii cap* z5« 
V<^i.,II. K 
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ought to be limited. If they have more than the number 
prefcribed by law, he advifes % to make the women mif- 
carry before die foetus be formed* 

The fame author mentions the infamous means mad« 
tife of by the Cretans, to prevent their having too great a 
number of children ; a precedent too indecent to repeat. 

There are phicee, fays Ariftotle || again, where the 
laws give-baftards the privilege of being citizens; but^ as 
foon as they have a fufficient number of people, this pri- 
▼ilege ceafes. The favages of Canada burn their pri- 
fonersy but when they have empty cottages to give them, 
they receive them into their nation. 

Sir William Petty in his calculations fu^pofes, that a 
man in England is w6rth what he would fell for at Al- 
giers f. This can be tr^ie only with refped to England. 
There are countries where a man is worth nothing ; there 
are others where he is worth lefs than nothing. 



CHAP. XVIII. 



Of thefiaU and number of people before the Romans. 

TTALY, Sicily, Afia Minor, Gaul, and Germany^ 
**- were nearly in the fame ftate as Greece, full of fmall 
nations that abounded with inhabitants; they had n« 
need of laws to increafe their number. 



% Ibid. I Folic. lib. iii. cap. |. 

f Sixty pounds Sterling. 
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CHAP. XIX. 
Of the depopulaium of the umvirfe* 

ALL thcfe little republics were fwallowed op In a 
large one, and the univetfie infenfibly became depo'; 
pnlated: in order to be conrinced of this, we need omy 
conlider tbe ftate of Italy and Greece before and after 
the vidiortes of the Romans* 

« You will alk me," fays Livy *, " where the Volfci 
*< could find foldiers to fupport the- war, after having 
•* been fo often defeated ? there muft have been formerly 
** an infinite number of people in thofe countries, which 
•? at prcfent would be little better than a defctt, were it 
•* not for a few foldiers Snd Roman flavcs.*' 

«« The oracles have ccafcd," fays Plutarch, " becaufc 
" the places where they fpoke arc dtilroyed. At pre- 
'^ fent we can fcarcely find in Greece three tbouland mea 
" fit to bear arms.'* 

« I (hall not defcribc," fays Strabo t> " Epirus and 
** the adjacent places, becaufe thefe countries are entirely 
«* dcferted. This depopulation, which began long ago, 
** ftill continues ; fo that the Roman foldiers encamp is 
*« the houfes they have abandoned.'* We find the caufe 
of this in Poly bins, who fays, that Paulus JEmttius, 
after his victory, deflroyed threefcore and ten cities of 
Epirus, and carried away an hundred and fifty thoufand 
flaves. 

C H A P* XX. 

Thai the Romans were wider a neeeffttj of mdltng laws f& 
encourage the propagation of the jpeciee, 

'T'HE Romans, by dedroying others, were them felves 
'*' deftroyed; incefTantly in adion, in the heat of bat- 
tle, and in the moft violent attempts, they wore out like 
a weapon kept conilantly in ufe. 

* Lib. vu t ^^« ^'^- fHl^ "fV^* 

Ka 
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^ I (baM not fatre fpeak of the attention with which th^ 
^FppHed tfa«mfe!irc8 to pf oc«ire ^^ttccns iti^the room <^ 
tbofe they loft, erf the affociatioaA they entered into, the 
privileges they beftoiired, tnd of that ionnenfe nurfery 
of citiz^s their fiaves. I fiiall hiention what they did 
to recrok the number^^notdf their cttiaeni, but of tii^ii' 
men; and,, aa th^ v^ere the peo[^e in the world who 
Juseir beft how to adapt their laws to their projeds^ an 
cxaaainalidn of- what they did in this refpedk cannot he a 
flutter of indiftrence. 



CHAR XXI. 

Of thi hpf4 (^ lh$ Rpmans relating to the propaga^n tf 

tbe fp9cJHi. 

*T^HE ancient laws of Aome endeavoured greatly t^- 
^. incite the citizens to marriage. The fenate and 
the people made frequent regulations on this fufajed, at 
Anguftns -fiiys in his ipeech related by Dio f. 
> Diony/ms Halicarnaflus % cannot believe that, after 
the death of three hundred and five of the Fabit, extern 
imnated by the Veientes, there remained no more of thtt 
laiotly but one fmgie child; becaufethe ancieot law, 
whieh obliged every citizen to marry and to educate att 
his diiUren, was iiill in force ||. > »i 

independently of the laws, the cenfors bad a partictt* 
lar eye upon marriage, and according to the exigenciea 
of the republic, engaged the people to it by * fhame aad 
by punifhments. 

The corruption of manners, that began to take place^ 
contributed vaftly to difguft the citizens agaiinft lharrtag^e« 
which was painful to thofe who had no ta&e for the plea* 

■*' A QMilem sathor hat treated af ifatt. in his coofideratlont an 
the csufet of the rife sn^ dedcofipn of the Roman gfaodsar* 

f Lib. Ivi. f Uh* ii. | in th« ytar of R«me S77. , 

* See what^wat done in this ttfi^^t in T. Livias, lib. ilv.; the 
Epitome of T. Livy, lib. Ivi.; Attluf Gclliof, lib. i. cap. vi.; Vale- 
rius Maximus, lib. ii. ca)^. 19* 
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fores of innocetice. This it the purport of that Tpeeoh ^ 
ivhich Metclht Numidicttfl, when be was the cenfor^ 
tttde t6the peopk: '« If ti was pofCible forus to do wlth^ 
** out wives we ihotild dditrcr otirfeifes from this evtl| 
<< but at mtture haa ordained that we eannot five ^tf 
** happily with them, nor fttbfift withoift them, we ought 
«< te have more regard to our own prcfervation^ thanta 
M tranficnt gp'atifications.'' » . \ 

The corruption of mannert deftroy ed the ftiffoHEtpi 
whkh was ttfelf efbibltfhed to deftroy the corraptioof of 
mannefs; for^ when this corruption became genefai, the 
^nlbr loft his power f. 

Civil difcords, trimnvtratesy and prorc^rptions^ weak« 




I remedy 

Auguftus re-eftabK(hed the cenforihip, and would cvea 
bc' % eeniors them^Uea. Cae&r gave Q' MWards to thdfe 
who had maoy chiSdreo. All f women under fbrty-five 
years of age, who had neither huiUmd nor ohirareif^ 
were forbid to wear jewels^ or to ride in litters | an ex^ 
^dlent method thus to attack celibacy by the power of 
vanity. The laws of Angofivs * were inore prdfing'i 
he impofed t new penalties on thofe who were not mar* 
ried, and increafed the rewards both of thpie who werd 
manriedy tmd of thofe who had children.* Tacitus calU 
thefe Julian laws |; to all appearance they werc^ found^ 
•» the ancient regulations made by the fenate> the]]to« 
l^ky andthecenfortf. ' u ' ' *' 

Vht law of Anguftns^met With ionnmersAile oba«q!ea»^ 
Ifeid thjrty-fonr years B after it had becid flUadr, the 

^ It ]»iii A«(m OellitM, fib. v, cap^^i. 

f fiec what I have taad in book y. cftap. Jg- ' \ 

f See Dio, lib. iliil'. asd Xiphiiiims in Augalt^ ' 

I. Dio, lib. xliii. SnetciutM, life of Cmij^r <^ tt' .^fian^fik 
S. of tRe ctvif war. 

^ Mi^os^in bit d^rcaide. * XKotllb. iyV, 

t la the yc^r of Rome 736. f Julias rogationcS| Jnmii^ iUk ^$9 

§ la iha ycatol Koiae i^A. ifwglHL M 

... . . .s J . . •• 
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JlQaMi,n . I^rgbts inli(l«d on itf being aboUdied. He 
, placed,. 041 one (jde thofe who were inarri.edf Bod on the 
othtr \h(4e ^bo. w^r^.iiot : (hefe )aft appeared by. far mh^ 
greated number; upon which the citizens, were attooi(h- 
ed and cpiifouaded.^ Ai^utlus, withibe gravity of the 
apcieqt ceofbrgy ^44'^^^^.^^''^ ip.this ^ftaoncr ^. 
^ *< While iicknefii and war fnatck away (b maay cUi- 
<< zeu3, what mud become of the city if marriages are 
^< no longer contra£ied? The city does not confift of 
^] houCeSy of porticos, of public places; men alone cob- 

V IHtute a city. You do not fee i»en» like thoCe mt$i^ 
*^ tioncd in fable, ariiing out of the earth to take cars 
V<>fypur affairs, your -^celibacy is not owing to the 
** aefire of living alone ^ every one of you have both table 
•< and bed companions. You only feek to enjoy your 
*' irregulaiities undid urbed. Do you here cite the ex- 
*< aqiple of the veftal virgins? If you preferve not the 
fMaws of chadity, you ought to be ptuiifhed like them. 

V You afe equally bad citizens, whether your example 
'* has an influence on the red of the worlds or whether 
^1 it be difr^^garded. My pnly view i» the perpetuity, of 
y thcrcpublic. I have incrjcafed the penalties .of thof<^ 
%*, who have difobeyed ; and with refpe^ to rewardsi, they 
^^are fuch as I do not know whether virtue has ever' re-' 
«fceived, greater. For kfs will a thoufand men expofe 
l\ life i\M£; and yet will not thefe engage you to take a 
y wife, and provide for children." ,t 
.He made a law, which was called after his name Julia» 
and'Papia Poppa^a from the names of the confuls f for 
Ij^r^ of that year. - The greatnefs of the evil appeared 
^ their being ele^led: Bio j; tells us, that they were 
not married, aifd that they had no children. 

< This law of .Auguftus-was properly a cod of laws, 
and a fyftcmatic bpdy of all the regulations that could 
bf made on this fubje£l. The Julian {( laws ^ere 

^ I' have ahrid^d thh fpeccH, which is of a tedioui length; it 
ii to be found in Die, lib. Ivi. 

; f M. Papius Mutluf, and C^Poppieiis Sabinus. JOk, //>. hri. 

i lisd. 

I The fourteenth title of the fragmtnti of Ulpian diftingniAcs 
very rightly between the JuUaa wi the Papiaa law* 
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tscofpoiAtcd iato tty aqd reeciired a greater (U ie agth , f% 
m9$ (q eateaiivc in its ufe, and had an iDfiaeaoe On (o 
many thiogay tbat it formed the fiocli part of the ct?il hw 
of the Romans. ' ' ; 

• We.fiad * paits of it difperfied in the pfcdout firag* 
inents of Ulpttiiy in the laws of the Dtgeft« ooUedcd from 
authors who wrote on the Papiao laws> in the hiftoriana 
and others* who have cited them, in the Theodofii^B 
code wUch: aboiiflied them, and in the works of the 
fathers who have cenfured them, without doobt from t 
laudable sBeal for the things of the other life, but witk 
.very little knowledge of the affairs of this, 
t Thefelaws had many headsf , of which we know thirty* 
£ve. Bot to return to my fubjed as fpeedily as poffiblet 
.1 iball begin with that head, which Aulos Gellius % in* 
fymM us was the feventh, and which relates* to' the ho* 
sours and rewards granted by that law. The RomaaSf 
who for the moft part fprung from the cities of the La« 
• tins, which were Lacedsemonian || colonies, and wha 
bad received a part of their laws even from thofe cities *» 
had, like the LaccdflnnoDians, fucb veneration for old 
age, as to give it aU honour and precedency. When the 
republic wanted citizens, they granted to marriage, and 
•to a number oi( ehildrcnj the privileges which had beea 
given to age f • They granted fom^ to marriage alone^ 
independently of the children which might fpriug from 
it : This was called the right of hufbands. They gave 
others to thofe. who had any children, and, larger ftill to 
4hofe who had three children. Thefe three things mdf^ 
not be confounded. Thefe laft had thofe privileges whioh 
married men conftantly enjoyed, as £ot example, a 



* James Godfrey haei made a eoUcAioa of thcfe. 

t The thirty -fifth it dted'in the nineteenth law ff. de ritum^ 
thrum, » * 

t Lib. ii. cap. !$'• | Diosjf. Halicamaflas. 

* The deputies of Rome, who were fent to fearch tata the I^WS 
«f Griece, weat to Athens and to the cities of italj, 

t Aahu GeUiosi lib.a. up. xj* 
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puntdihr f ki^ is the ikcotve * | they hai thole whkb 
e^uU oakf be eii|oycid.hf men who had chillmftt ^^ 
wWeh BOM could dqMive dmi of but tliott who had o 
greater ountber. 

TJiefe 'p gwi t c gM were rttf «xteafitew The married 
tneft who had>ti^ tAofl ehUdrcn were olwa^t prdened fv 
wheiber in the pttrfttity or in the ezcrcife of hoooura* 
Tbe oonfulwho had the moft numeroiis offb^o^ wae 
the X fieft wk) received che fafea; he had hit dioice tf 
the I provinces: the feqator whohad*lnoft chikiren had 
kia«ame ifTote .firft in the eatulogoe of fenalort^ and waa 
the firft to giTiAg his opinion j in the fetAte. They miglit 
even llaod fooner than ordinary for an oficet btcaufe 
every diild gave a dirpenfation of a year*.' If an in^ 
habitant of Rome had three childrciiy he was eMCfnpled 
from aU troc^ikfonie offices^. The f»<e«born womeN 
p^ Had three chiklreii» and the freed*won»cn vi^o ha# 
4eiar» pnffed % out of that perp^nal tutelage, in wbtek 
thcr hftd b^en held H by the ancient laws of Rome. 
. Aa they had rewards^ lb they had aifo pearahies *» 
Thofe.who were not married coidd receive no advantage 
from the will of any perfon that war not a near retation -f ^ 
imd thoCe who being married had no children, could re-^ 
Cfive only half j:. Tlw Roaaans» fays Hutardl^ D, marry 
pQi be hriK% and not ta banc them.^ 

^ Suet, hi AtigvftOt cap. iliT« 

f Tacitus, Bb. ii. * Ut nvmcnrai libtromm in cao4klitit prah 
^I|eret^>quo4 ki jubebat" 

' I Auks Gellfias^ lib. ii. cap. Ij. | Tacit, annal. lib. xv« 

5 See law vi. $ 5. de dcfcorion. * See law ii. ff. de minorlK 
f Law i. and ii. if. de vacatione et cxcufat* muoeram. 
I Fragnu<»f \HfmBf tit* 29. i ^ ' | j^bnafth. lifs pIKoma. 

* Sea tbef«ignM»0 of Ulpian, tit. ^4, i^, x^ &7t^and t8* which 
compofe one of the fioeft ptccei of the ancient civil hw of thip Bj^ 
anni. 

f Sozom. lib* i. cap. 9. they eertild receive frbin iheir iclatujni^ 
l^n^auol Ulpiaa, tit.l6.^s« 

t Sosom. K¥. i. cap. 7. et kg. wicl cod. Thcod. db iaflnb. pWnM 
eidib* et orbit. . .^^ \ • . 

I MenI Works, of UicWvt of fathers tewardi their chiSdrsOb 
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iJSimMtm^^^^iP^ irUdi ^ imn and hit wife miffiU^ r». : 
-UniV fimMMUchodier * by will were limilcd hfhrn. ' If. 
tk^ ]»«4^Qhi)4nrii ofe^h otheovihcy might wt^re tfat^ 
fwhde; if not, ihej could recciYle only a tcnriLjpMl of the ^ 
f|raoeffi»n'4)ti tbe account oi. nocriage, maHrii ihtfhaA 
^iUtfca bf o icrver mfucri«ge» m oMMiy tenlht as diajr 
liiid «lMiUr6ii. 

If a hiiflMMd abfenied btmielf || from bis wife oa any; 
lotbcr mftfe ibaa tke.affiufs of ibe rtfpoUtCy be could aot 
Jnberitiirombtr. 

The law gave to a funriviiig buAaad or wife two 
years f to marry agaio^ and a year and a half in cafe of 
a divorce. The fathers who would not fuffcr their cbiV 
dren to marry* or refufed to give their daughters a por» 
tioa» were obliged to do it by the magi^ates *• 
: They were not? allowed to betrothewhen the marriage' 
was to be deferred for more than two years f; and» as 
they could *not marry a girl tiUihc was twelve yean old* 
they coold not be betrothed to her till ihe was tetk 
The laws would not fufrer them to trifle to^ no porpofe^ 
and under a pretence of being betrothed to ei^y the 
priveleges of married men* 

It was contrary to law for a man of fiaty to H marry 
a #oman of fifty. As they had given great privtkgea 

* Sec « more particular account of this in the fragOL of UU 
pian» tic. 15. et 16. 

I Fragm. of Ulpiaa, tit. 16. $ t. 

t Fragm of Ulptan, tit. 14. It Csems'tbe &rft Julian kwi al« 
lowed tlu'ce years: Speech of AuguQot'in Did« iihi'lvi. Snetonitft, 
life of Aoguftai, cap. 34. Other Julian laws granted but oae 
year : 1*he Papian law gave t»: Fragm. of Ufpian, tat. aiv. 
Thefe laws were not agreeable io the people; Augmlus therefore 
foftened or ilrengthencd them, as they were meee'nr left di^fed 
So cflfuply wit^ them. . . 

« This waa'the 3ith head of the Papiaa law. Z^. 19. /. it 

ritu nmpiarunu i 

•t ;See Dio» lib. fiw anno 736^ anetonias ja Qdavio, c^ S4« 

% Die» ^, tiv, sad in the fame Dio/ths>4>cedi of Aagaflat, 
lib.lvi 

I Fragm. «f Ulpian, tit. i^. sad the stth law« iw^. it m^flUu 
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4o married men, the law would not iuifer them to dnter 
Soto, ufdefd marriages. For the faiAe reafon, the Calvi- 
&n/enmiu/cofifitpum declared the marriage of a woman of 
aboYe fifty, with a man lefs than iixty, to be * unequal^ 
So that a woman of fifty yearr of age cdiftld not marry 
i^ithout incurring the penalaeA of «thefe laws/ Tiberias 
added f to the rigour of the Paptan law, and prohibited 
men of iixty from marrying women under fifty; fo that 
m man q£ fixty could not marry in iany ca&' wiuEtfoevfer^ 
without incurring the penalty. But Claadiis abro- 
gated':^ this law made under Tiberius. 
1 All thefe regulations were more conformable to the 
climate of Italy, than to that of the North, where a man 
of .fixty years of age has fiill a confiderable degree of 
ifirength, and where women of fifty are not always pa£b 
xhild- bearing. 

That they might not be onneceflarily limited in the 
choice they were to make, Auguftus permitted all the 
free-born citizens who were not feoators || to >marry 
freed- women *. The Papian f law forbade the fehatort 
marrying freed-women, or thofe who had been brought 
up to the ftage; and, from the time of || Ulpian, free* 
bom pq:fon8 were forbid to marry women who had led 
a ^iforderly' life, who had played in the theatre, or who 
had been condemned by a public fentence. This muft 
haye been eftabjifhed by a decree of the fenate. During 
the time of the republic they hdd never made laws like 
thefe, bccaufe the cenfors cor.rcded this kind of difordcri 
as foon as they arofe, or elle prevented their rifing. 



• • Fra^. of Ulpian, tit. x6. J 3. 
f Sec; Suet, in C)audio« cap. 23. 

i See Suetotiious, life of Claudius, cap.^i-j. and tke fragm. off 

yipian^ tit.,16. §,3. 

I Dio, L 54. fcag^. of Ulpian. tit. 13. 
* Augoftuft's fpeteh in Dio, lib. I^i. 
. f Fragm; of Ulpian, cap. 13. and the 44th kw & it rha mif$^ 



I . ^gm. of Ulpiab, tit, 1 j. k 1 6. 
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. Conftanitine * fliade a law, in which he comprehended 
in the prohibition of the Papian law, not only the fena-- 
tors, but even thofe who had a confiderable rank in the' 
ftat«y liirithoat .mentioning perfons in an inferior ftation: 
Thia conftitutcd the law of thofe tiroes. ITiefe mar- 
riagea were therefore no longer forbidden, but to the 
free-born comprehended in the law of Conftantine. Juf* 
tiiiian f however abrogated the law of Cohftantine, and 
permitted all forts of perfons to contra A thefe marriages: 
and hj this means we have acquired fo fatal a liberty. 

It is evident, that the penalties infiif^ed on thofe who* 
married contrary to the prohibition of the law, were the • 
fame as thofe inflifted on perfons who did not marry/. 
Thefe marriages dfd not give them any civil advantage | ; 
and the dowry [| was condfcated * after the death of the - 
wife. . ' 1 

AuguAns having adjudged the fuccelfion and legacies . 
of thofe whom 'thefe laws had declared incapable to the 
p!jblic treafnry f , they had the appearance rather of. 
fi(ca],.than of political and civil laws. The difguft they ' 
had already conceived at a burthen which appeared too . 
heavy, wtfs increafed by their feeing themfelvet a conti- 
nual prey to the -avidity of the treafury. On this ac-'* 
couxtt, it became neccflfary, under Tiberius, that § thefe 
laws fhould be foftened, that Nero (honld leffen the re- 
wards given out of the treafury to the J informers, that 
Tjrajan ihouldll put a ftop to their plundering^ that , 



• Sec law I. in co^^dc natur, lib. f Novel. 177. , 

$ Law 37. C d< operib. libertorom, $ 7. fragm. of Ulpian, tit* 
X6.§2, . > 

I Fragm. of Ulpian, tit. 16. § ». * See h\ xxvj. chap, x J. 

If Except %t certain ^afe^. sTee the fragm. of DIpian, th. 1 9* . 
asd the only 4anv in cod; de cadttc. tdHcod. ' ' ' ' ' 

1^*** Relatiim dc modbfst&dA Papla Foppasa." Tacit. anriMl UK \ 
ui.pag, 117, 

4 He redvccd'them' to this foardi part. SuOonks m ITehtit 

w/. 10. - ; . , '• ' 

I See Pliny** panegyric. f'* . ' ** t 
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Sievertts * (hould alfo moderate thefe laws^ and that the 
civilians fhould conlider them as odiovt9f and in all their 
decifions deviate from the literal rigour. 

Befidesy the Emperor* enervated f thefe laws, by the 
- privileges they gave of the rights of huibands, of child reti, 
and o{ three children. They did more than thk^ they 
gave II particular perfoivs a difpenfation from the penaltiea 
of thefe laws. But regulations eftabliihcd for the public 
utility, feemed incapable of admitting an alleviation. 

It was highly reafons^lct that they fhould grant 
tW rights of children to the Veftals §f whom religion 
retained in a neceiTary virginity: They gave in the iame 
mannei* the privilege off married men to foldiersy be- 
caufe they could not mairy. It was cuftomary to ex- ^ 
tttupi theEniperors from the conftraint of certain civil 
laws. Thus Auguftus was freed from the conftraint of 
the law which limited the power of ^ eofranchifiagy and 
of that wbtch fet bounds to the right of || bequeathing 
bfteftament. Thefe were only particular cafea; But at 
la|t difpenfations were gi^eii without dlfcretioUi and the 
role iitdf became no more than an exception. 

The fe^ of philofopbers had already intvoduced in 
the empire a difpodtion that eftranged them from bufi- . 
neb; a dirpoficion which could not gain ground in the 

* Sevehis extended even to twenty- £ve yean for the m»]e«, and 
totwenfeylbr the females, the tiine fixed by the- Papian law, at we 
fte by comparing the fragfment of Ulpiao, tit. 1 6. with what Ter- 
toUian fays, apol. cap. 4. 

t P. Scipto, the cenfer, complains, in hi» fpeech .to the peo^I^, 
of the abiites which were already introduced, that they receiT^ 
the fi^nie pcixileges for adored at for natural chfldren, Aklus 
.CelliuSt ah. V. cap, 19. 

.| See the jiH law ^ rhu nupihrftm, 

{ AaguAw ia the Paptaa law,' gave them the privilegft of 
mothers, fiee Dio, lib. Ivi. Nu ma £id given then, .the »acUili;- 
f rivilege of ^omr n who had three chiidr^n, that is, of having 09 
guardian. '^Plutarcb*i life rf Nutna.' . . ^ 

t TW» waw ftrWted thcfp.fey Qlf ttdi^s» Pip»,U^r la. 

t Leg. apud. earn ff. de maanoiiflioiiib. { z. 

I D|o,lib.lT. 
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time of th« * republM:9/vrfaen t^rj^ body,- vmii employ«4 
in the arts of ^ar and peace, . From heoce ;arofe ao idea 
of perfections as conneded with a life of fpeculation ; 
from hence an eftraagem^nt fro^n che cafes and emba- 
rafTments of a family. The Chr^ftiaa religion comtng 
after this philofopby, fixed, if I may ma|Le ufe of the ex« 
preifion, tlK ideas which that had only prepared^ 

Chriftianity (lamped its chara^^r on jurifprudence; for- 
empire has alwavs a connexion with the priefthood. Tiiif 
if vifible. from the Theodofiaa code, which is only a col-t 
legion of the decrees of the Chriitiaa fmpei^ors. , 

. A pai;<gyrift f t>f Conftantine fays to that Emperor, 
'f Your l^w^ were made only to corre^ vice, and to re«^ 
" gulate manners; you have dripped the ancient laws of 
<f that artifice, which feemed to have no other aim than 
*< to Uy fnares for firaplicity." ' • '^. 

. It IS certain, that the alterations made by Conitaotine, 
tdok their: rife, either from fentiments relating to tha> 
eflaDlifliment of Chriftianity, or from ideas conceived p^ 
Its perfedlion. jFrom the tirft, proceeded tbofe laws.wfaich 
gave fuch authority to bifhops, and which have been the; 
foundation of the eccleflaftical jurifdi6iion: From hence 
thofe laws which weakened paternal authority f , by de« 
pviving the father of his property in the poflcfiions of his* 
children. To ei^tend a new relieion, they were obliged to^ 
take away the dependence of children^ who were alwayat 
leafl attached to what is already eilabliihed. ^ 

The Jaws made with a view to Chiiilian perf4M^ion^ 
were more particularly thofe by which the ]| penalties 
of the Papian laws were abolifhed ; thofe wbo- were . not, 
married were dqnally exempted from them with thofe- 
who, being married, had no children. 

..... , . i.» a 

* See in Cicero's offices, hit fentliDiDts tm this fphrit of fp^eula- 

don. ' ' ■ ■ ,1 

t Nazariuf in p3*e|yp<i*. Cdnfrantixii, aiitto'j*!. * - ' '''• 

I Sec law i, », 3 in the Thcodofiqn code, djt bouts matfr^ii 
waternique gemrts^ etc. and the c«ly law in the fame code'^ifc h<Aii$ 
ruitjilmfamilMcelmruntur.*'^* ^'" '■ ** ' '* 

y Leg. udIc. cod. Thco^^ ft »fettrf\|ehiiVsafe, ^K-tj^^ - 

Vol. II. V "'^ ^ ■' ''L ••. '^ '-'' ^^■'• 
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<< Thcfie Iaw8 wore cAaUUhej, (bys ^ eoclefiafttc 
** ^ htftorian), as if the mtilttplicatioQ of the human fpe- 
5< ciea was an tScSt of our care; taftead of being (enfible 
*< that the number it increaCed or dinainiiked, according to 
«< the order of providence." 

Principlea of religion have had an^^ extraordinary influ- 
ence OB the propagation of the human fpecies. Some- 
times they have promoted k^ aa amon^ the Jews» thjs 
Mahometans, the Gaols, and the Chinefe; atother8> they 
have put a damp to it, aa was tjie cafe of the Romans 
upon their converfion to Chriftianity* 

• They every where inc^flandy preached up contiaen- 
cy; ft virtue the more perfefk, becaufe in its own nature 
it' can be praAifed but by< very few. 

. . Conftanttne had not uken away the decimal laws, 
urEicfa granted a greater extent to the donations between 
man and wife, in proportion- to the number of their chiL 
drens Theodofius the younger || abrogated even thefe 
laws. 

Judittian declared all thofe marriages f valid whic^i 
liad been prohibited by the Papian laws. Thefe l^ws 
required people to marry again: Juftiuiaa granted % 
privileges to thofe who did not marry again. 

• By the ancient laws, the natural fright which every 
one had to marry, and beget children, coidd not be 
taken away. Thus when they received aj| legacy on 
condition of not marrying, or when a patron made his * 

.■iVeed>man fwear, that he would neither mUrry nqjr be- 
get children, the Papian law annulled both thef con^' 
:dition and the oath. The claMfes ** on continuing in 
widowhood," eftabliflied amongil us, contradii^ the 
ancient law* and defcend from the conftitutioas of lh« 
£mpei:oFs, founded oq. ideas of perfection* 

• Soiomeiius, p. »7. 

I I^cg. ih et..3. cod. Thepd. dejur. liber. . 

f Leg. Sancimus,<u>d. de jiuptiis. 
} Novell. 1 27. jrap. 3. Noyell. i;8* ^P* 5«, . 
fl Leg. 45. ff. de^condit. et dernonH, 

• Leg, 5. § 4. de jure patronattt«. 

t Pswl in his fentcn^es, lib. iij. tit. 4. J ix* 
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There is no kiv that cWafmi ati expftfs dblrogation 
«f the privileges and boooufs which the* RotnaDf had 
granted to oiarriagesy and to a nomber of childrcB. But 
where ceKbaoy had the pre>eminen6e» marriage tdnld 
not be held in honour; and fince they could obh'ge tht 
officers of the public reVenue to renounce fo many ad** 
rantages by tbe abolition of the |>eaakiefi, it is eafy to 
perceive that wuh yet greater iafe they might put a fto^ 
to the rewards. ■ • * t . 

The (ame rpfricnal reafon which had permitted ceKi 
bacy, foon tmpofed it even as necefTary. God forbid 
that I (hbttid here fpeak agalnft celibacy as adopted by 
religiori: But who can be filent when this is built oil 
libertinifm; when the two feres jcorrupting eachLother^ 
even by the natural fenfations tbemfelvesy #y from aa 
tinion whith ought to make them better^ to live in that 
which always renders thirm worfe? 

It is a role drawn from nature, thi0^ the more the 
number of marriages is dimini{hed|- the more corrupt 
ire thofe Ifrh6 have entered into that ftatej The fcwet 
married men, the lefs fidelity is there in marriage ; 'MM 
when there krc moxt tbteves^ there are more thefts* ' ? 

C H A P. xxir. ." \^ 

Of the txpt^tng of children. 

nPHE Roman policy was very good in rcfpeft to ttk 
'^ expofmg of children. Romulus, fays Dionyiitts 
HalicarnaiTus *, laid the citizens under an obltgatton to 
educate all their male childr<en» and the eldeft of their 
daughters. ' If the iufants were deformed and monflrouSt 
he permttttd the ex'pofing them^ after having (hewo them 
to five of their neareft neighbours. 

Romulus did not fuffer f them to kill any infant under 
three years old : By this means he reconciled the law 
which gave to fathers the right over their children of 
life and deathj with that which prohibited their being 
espofcd. 

• Antiquities of Rome, lib. iL . . f ^^^' 
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Wefihdalfo in Dionyfiof Halkaniaffoi *, that the 
few wliic^ obliged the citizent to many, and to educate 
«]l.their childreDy was in force in the two hundted an^ 
lcvei)ty*(cvcnth year of Rome: We fee that cuftoni had 
jeftrained the law of Romulus, which permitted them to 
cxpofe their younger daughters. 

( We have no-knowledge of what the law of the twelve 
^ab]e» (made in the year of Rome thre« hundred aa4 
one) appointed with refpe6t to the expofmg of children^ 
except from a paiTage of Cicero f, who fpeaking of the 
^ce of-tiibune of the people, ^ys, that foon after iti 
kirth, like the monftrons infant of the law of the twelve 
fables, it^was '(lifled. The infant that was not monftrous 
was therefore preferved, and the law of the twelvcf tablet 
made no alteration in the preceding inilitutions. 

*• The Germans, (fays Tacitu« J), never expofe their 
** children ; anmngft them the heft manners have more 
***forte> than (in other places the heft laws.** The 
Aovnaos had therefore laws agaiall this coftom, and yet 
%hey <^d not folbw them. We find not atiy R<»m«i 
few H that permitted the expofing of children : Thi« 
was, without doubt, an abiife introduced totfards the 
diecKne of the republic, when luxury robbed them of 
their freedom, wh$a wealth divided wfis called poverty, 
when the father believed that all was loft which was 
given to his faimly, End when this family was diftindk 
from his property. ^ 

CHAP. XXIII. 

iXfiheJlati of the uiuverfiaficrtbe deftru^on of the Romania 

tr^HE regulatiant'.ttade by the Romans to iocreaft 
-^ the number of their cttileos» had their effe6l, while 
l4ie republic, in the full v^our of its conftitutioQ, had 
liothing to repair but the lofles they fuftained by thetv 
courage, by their intrepidity, their firmnefs, their love 

* Lib. ix. f Lib. iii. de legib. \ De Morib. Oemwiu > 

I) There is not any title on this fubje^ in the Digeft; . the title of 
the code fays nothing of it, 'no more than the Novels. 
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of glory, and of virtue. But foon the wifcft laws could 
not te-eftablifh wrhat a dying republic,, what a general 
anarchy, what ? military government, what a rigid em- 
pire, what a proud defpotic power, what a feeble mo* 
narchy, what a ilupid, weak, and fuperftitioua court 
had fucccflivcly pulled down. It might kideed be faid, 
that they conquered the world only to weaken it, and 
to deliver it up defeoc^lefs to barbarians. The Gothic 
nations, the Getes, the Saracens, and Tartars, by turns 
haralTed them: .Soon the barbarians had none to deftroy 
but barbarians. Thus, in fabulous times, after the inun- 
dations and the deluge, there arofe out of th^ earth arm^si 
tnen, who exterminated one another. 

CHAP. XXIV. 

^bi Abanges which happened In Europe y wkh ngard to tlh 
number of the inhabitant^ 

TN the ftate Europe was in, one would not imagine it 
'^ poffible for it to be retrieved % efpeciaDy when undet 
Charlemagne it formed only one vaft empire. But, hy 
the nature of government at that time, it became divided 
into an infinite number of petty fovereignties; and as the 
lord or foVereign who rcfidcd in his village, or city, was 
iiehhcir great* rich, -powwful, nor- even- fafe, but by the 
number of his fubje6i8; every one employed himtelf wkh 
a lingular attention to make his little country fiourifh«' 
This fucceeded in fucK a inanner, iMit notwithftanding 
the irregularities of government, the want of that know- 
ledge which has finpe been aciquned in edmmerce, and 
the numerous wars and diforders inceflantly anting, moft 
^ovintnes of Europe were beftet peopled in ibo& daf s 
than they are even iitj^rcfent. 

' t have not time to tveat fully of this fubje^^l^ But I 
ihaU cite the prodigious armies engaged 10 the cfii&dci^ 
<»Mnpd(ed of men ol" aU coumri«s. Pii^eadorf fays I), 
that in the reign of Chaiies IX. there were in France 
twenty millions of mem ' i 

L i 
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- It IS the perpetual re-union of many little ftates that 
has produced this diminution. Formerly every village 
of France was a capital; there is at prefent only one 
Jarge one: every part of the ftate was a centre of power; 
at prefent, all has a relation to one centre; and this cen- 
tre is, in fome meafure, the ftate itfelf. 



C H A P. XXV. 

Ti&tf fame fvhjeQ continued. 

TpUROPE, It is true, has, for thefc two ages paft, 
"*^ greatly increafed its navigation : this has both pro- 
cured and deprived it of inhabitants. Holland fends 
jcvcry year a great number of mariners to the Indies, of 
whom not above two thirds return ; the reft either' pcriih 
or fettle in the Indies. The fame thing muft happen to 
every other nation engaged in that trade. 

We mnft ^ot judge of Etirope as of a> particular ftate 
(Sngaged alone in an extenfive navigation. This ftate 
would increafie in people, becaufe all the neighbouring 
nations would endeavour to have a fliare in this com* 
merce; and mafinera would arrive from all parts. £u« 
jrope« feparated from the reft of the world by re]igt<ui \^ 
\j yaft feat, and deferts, cannot be repaired ja iha 
.ffumaer* 

C H A R XXVI. ' : 

Confe^uencei* 

r ROM all thi9 we may conclude, that Europe is ajt 
prefent in a condition to reijuiie laws to be niade is 
ifavonr of the propagation «f the haman fpe^ics. The 
.politics of theancient Greeksjio6eiraat.Iy complain of th)e 
Jbconveniencies that aueiid a rep$il^'c» from the exc^ifivc 
.Aombf r.of citizeiiS4 but the^polittQs of this age call upop 
us to take proper meana to increafe tm^* 

I 14i^toela»c»aiitrksfiimwn4kid»^ 
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CHAP,, XXVIL :, 

... '. ' ' ! • • 

0/ the law wtaje in France $q ancwrage tbefrtfe^a^n iif 
'the fpeciee* ' . 

T OUIS XIV. appointed * partiQutar penfioas' t^ 
^^ thofe who had ten children^ nod mQch largei; to 
thofe who had twelve. But it is npt fuffici^nC t9 rf wa^ 
prodigies. In ^rder to coniinunicate a ^geiieral ^int 
which leads to the propagaiiootof the fpeciesy ijt ifi, t^^ 
ceiTaiy for us to eftahlifh, like. t|ie JlomanS) gencfal re« 
wardS) or general peaalties. \ * 

'char xxviii;. .. , ;,"' 

By what nuans we may remedy a depopulation. 

TTTHEN a ftiite it depopulated hy particular acd- 
^^ dents, hy wars, peftilence, or famiDe, there are ftill 
refources left. The men who remain may prefenre the 
fpirit of induftry ; they may feek to repair their misfer- 
tunef, and calamity jtfelf may make them becopne; m^re 
induftrious. The evil \% almoft Incurahle* when the dc- 
popiilation is prepared before- hand hy intcirior vice And 
^nd a bad government. When this is the cafe^ men pei- 
riHi with an infenfible and habitual Qcknefi^: bornjq mt*> 
fery and languifliing weakiiefs, in violence, or under the 
influence of a wicked adminiilration, they fee themfelvet 
deftroyed, and frequently /without perceiving the cau£e 
of their deftruAion. Of this we hs^ve a melancholy 
proof, in the countries d^iblated by, defpottc pow6r» or 
,by Uie cxceffive advantages ,of the dergry over the ^ty. 
• In vain (hall we wait for the fuccour of children yet 
t^iborn, to re-eftabliOi a ftate thus depopulated. There 
is not time for this j. men in their folttude^are without 
courage 01^ induftry. ; ^Wrt^ land fixfficient lo.nouri^ 3 
peoplci they have fcarcely enough to nouriih a family, 
* * . . . .' 1 . 

Digitized by LjOOQIC 



tf6 f HE St>miT OF LAWSi BookXXflfc 

The common people have not even a property in the 
miferies of the -comrtrf, that w, in ^hc fallovirs with 
which it abounds. The clergy, the prince, the cities^ 
the great jnen, tnd.f6«i<e oPihe principal eiti;^en«y infeif* 
iibly become proprietors of all the land whidi lies uncul- 
tivated: the families who are ruined have left their fields; 
«nd:'the'laBoarinjg am is d^ftitute. ^ 

In thrs (ittiaftion they ftioutd take the fame meafur^ 
^rot^hdut th« whole extent df the empire, which thb 
ItofAans took 'in A Jjart of theirs: They (hould pradife 
ih^tlieiV diftrefti what thefe obferved in the ihidft of 
plenty; that is» ttlcyihould diftribute land to ail th« 
families who are in want, andprocore.them the matetiftls 
for clearing and cultivating it. This dillribution ought 
to be continued as long as there is a man to receive it ; 
and in fuch a manner ^s not to lofe a moment that can 
be induftripufly employed. 

; O HAP. XXIX; : - 

'; OfboffitaU. 

A MAN is not poor bccanfe he has nothing,' btrt 
"*^ becaufe he does not worki The tnan who witti- 
•otit any degree of wealth has ati employ raeh>t,| is as miich 
>t his cafe, as he who Without labour has ^ income «rf 
liti* hnnGrcd crotvn« ayear. He who has* no fobilaQc^y 
and yet has a trade, i^ not poorer than he who po(reffiH|r 
ten acres xA land, ' is obliged to cultivate it for hH 
ftibfiftence. The mechanic who gives his art as an in- . 
Iieritance to'hia children, has left them a forttxhc, which 
fs multiplied in prbpprtion to their number, It Is ndt 
fowith him' who 'having tai acres of liiid lUvides. it 
aiiofigfthiS children. ' . 

In trading countriesj where many men hate no ctb^r 
Jubiiftence but from the arts, the (late is frequently 
obliged to fupply the necelHties of the aged, the fiek, 
and the orphan. A well r^ulated goi^rnment dra^s 
this fupport from the arts themfelve^ It gives to fome 
fuch empbyiikdir )tt ^lhe*j^ 'ii« ciipable ^- i^rforming ; 
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others are taugiit to^-wotky^aiid t^« teaching jaf kfdi 
becomes an etnployin«nt4 : , / \>. .. .^ 

, TJiofealn^Whidbi aec given to. a naked man tn th< 
ftreets, do not fulfil the obh'gations of the ftatc^ "whic^ 
Dwtfs to every citizen a certain fobfiilehcey k proper, nou* 
riihtnenty cod ven lent death ing, and a kind of life not 
incompatible with health. > 

Aurengezehe * being afked, why dtd^heAOt .build 
bofpitalfi,. fdidt << 1 will make my empire fo rich» that 
f* there (halL be no need of hofpiuU*?'. He ought to 
have laia» I will (>egin by rendering my empire :.cidi» 
and then 1 will build hofpitals. 

The riches of a ftate fuppofe great induftry. Amidft 
the numerous branches of trade, it is impoffible but fom€ 
muft fuffer ; and confequently the mechanics mull be in a 
momentary neceilitir* - 

Whenever this' happens, the ilate is obliged to lend 
them a ready afliftance; whether it be to prevent the fuf- 
feiDgs of the people^ or to 'avoid a rebelltcn^ . Tn tIGk 
eafe» faofpitalff or (em equivalent rcg\dati9P8| arc ok* 
ceflary to prevent this mifery. 

But when the nation is* poor, private property fpringa 
from the general calamity ; and is, if 1 may fo exprefa 
myfelfy the general calamity itfelf. All the hofpitals in 
the world cannot ^retiiis 'private poverty: on the con- 
trary, the fpitit of indolence which it conilantly infpiret, 
fDcreaicv the general, ahd^coofequeatiy tl^e private f|ii« 
fcry, ■'.*.. 

Hem-y VIII. f refolving to reform the church of 
England, ruined the monks, of themfelves a laiy fet of 
people, that encouraged lazioefs in others : becaufe as 
they pra£tifcd hof][>itairty,. an in£m'te number of idle per^ 
ions, igentlemen andcitizsns, (pent their Jives in rnmring 
from convent to convent. He demolifhed even :the hoi^ 
pitale in wliiich the lower people found fubfiftence, as the 
gentlemon did theirs 'in the monafteries.. Since. the£a 
dbangts, the fpirit of trade and induRry has been t&ih 
blifhed in £flglatid( . - . ri 

* See Sir Joan PumiinVtniveb tIffoii§h. Pecfis, voU viiL r 
t See Burnet's hi[U)ry of the R€f<»nnatite» .* ,;:.i; ^ / 
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t{ « At^Rome, the hoipitils pla^e every one at his eafie, ex^ 
cept thofe who labour, except thofe who are induftrioits, 
except thofe' who have land, except thofe who are en* 
piged in 'ti^ade» 

I have obfervedy that wealthy nations have need of 
liofpitals, becaufe fortune fubjefts them to a thoufand ac* 
cidents : but it is phin, that tranfient affiftancce are much 
Jbetter than pefpetual foutidations. The evil is momen- 
tary ; it iV^necefiary therefore^ that the luccour fikouM 
be of the iame nature, and that it be applied to paiticulat 
acoideots** 



, . J BOOK XXIV. 

Of^ Laws u relatiire to Rdigton^ conCdered ii 
itfclf, and m its DoftTXtics. 

. C HAP. L 

'.'-' . Of region in gtneral* 

/.--•.■ i . . . , . ■ • . * 

' A 1 S amidjlf^eral' degrees of dacknefs we. .may form 
JLjL a judgment of thofe which arc the Icaft thick, and 
among precipices, which arc the Icaft deeprfo we may^ 
fearch among falfe religions for thofe that are moft con4 
formable to the welfare of fociety; for thofe; which, 
thfHigh they have not' the effed t»f kadrng men to the fe* 
licity of another. Hfe^ may contribute moft to. their hap* 
pinefs'inthis. >'^'-' . ^ .,! . :' 

* ' I ^all cwatTlihci, therefore, ^h© fcverd rtUgrons o£ the 
world, >iii relation only to the good they produce in civil 
i^biety ; whether I fpeak of that which has its«root lA 
heaven, or of thofe which fpring from' the eaifthi. . i 

As in this work I am not a divine, but a political 
writer,.' £ may hefe i^dvahotf things which are flo other- 
wife true, than as they conefpond.with a worldly manncf 
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of thiokinfy not as coofiderbd ici^ their relation to truths: 
of a moie fublime narttire# ' . . * : i y- 

A perfon of the Icaft Agree of impartiality, tafuft fee 
that I have never pretended to ^ make the iotereils of re* ■ 
ligfon fabmit toihofe of a poikioal' nature, but rather to* 
unite them : now, in order to miite, it is neccilary thabi 
we (hould know them. 

TheChriilian.religiony which ordains that roen.fhould;. 
Uveeach other, would without doubt have every nation i 
bleft with the bed civil, - the befl political laws; becao&.' 
thefe, next to this religioni arc the greateft good that 
men can give and Teceive«i *.: 



.C H A P. IL 

' A paradox of Mr, BayleV^ . . 

'\Ji R. .f Baylc has pretended te- prove, tfesi tt- is bctf«^ 
^^ to be an athetft than an idolirftcr rthat is, iP Js \kh 
dangerous to h^ve oo reli|E(io|^ at ail ' than a bsd one; ' 
« 1 had rather, (faidhe) it (hould be faid of me, that 
<< I had no exiftence, than' chat t aili a vflkiin.'* This il 
only a fophifm^ founded on this, that it is of no import- 
ance to the human cace to^-beHeve'that^a-certain- matt 
exifts; whereas, it is extremely ufeful for them tb believe 
the exiftence of a God. From the idea of his non- 
extftence, immediately /oUows thajtof our independence } 
or, if we cannot codec fve tliis idea, that of difobedience* 
To fay that religion is not a retraining motiyey becaufe 
it does not afways re 1! rain, is equSUy abfurd as to fay^ 
that the civillawfs are not a redrainiog motive* It is a 
falfe way of reafoningagainft rchgion, to colled jn a large 
work a long detail of the evils that it his produced, 'i 
we do not give at the fame ttm<^an enumeration bfi the 
advantages which have flowed from it. Wtre L to' relate ' 
all the evils that have arifen in the- world froni civil laws.; 
from monarchy, and from republican government,' t 
might telt of frightful things. Was it of no advantage 

t Thoughts on thfc comet. * 
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foit fiibjcSs' to ttakTCL rdigion^ it would ftill be of fome if 
princes bad it, and if they whitened with foam the ooly 
nttn wbicbcflfn reiibraiit thofe who fear not human lai^s* 
A prince who loves and fearrrfeb'gton, ia a lion^ who floopi 
to the 'band, that ftroket, or to the voice that appeafei 
bioi* He who fears and hates religion, is like the £ivagc 
bead that growls and bites the chain which prevents his. 
flying on the' pafienger. He who has no religion at all, 
IS that terrible animal who perceives his liberty only whea 
he) teara io pie(:esy and when.- he devours. 
3 Theqtreftion is not to know whether it would be .bet*, 
ter that a cettain map, or a certain, people^ had no rell": 
gion, than toabufe what they have; but to know which 
is the leaft evil, that religion be fometimes abufed, or that 
there be nb fuch reftraintas religion 6n mankind. 

To diminifh the horror of atheifm, they lay too much 
to the charge of idolatry. . It is far from biding true, th^t 
when the ancients raifed altars to a particular vice, they 
ii»^n4ed.t$( fl»ew that i they loved the vice, this fignifiedy 
oD( tjbe epntirary* that; they lm(6^ .it.' When the Lace- 
datmonians ere£^ed a temple tO' I\ear« it was not to (hew 
t^at this warlike natjop dt fired that h^ would in the midft 
of battle polfi^&ithe hearts of the Lacedaemonians. Thty 
had deities tp whom, th^y prayed not to infpire them 
with guilt; a{)4 others whom: they befought tp (hield 
t^m frpm it, .. : . , . 

..' ■ ■ CH A^- ni. 

7T>at a mo Jeratf. government it moft agreeable to the Chriftlan 
religion^ and a defpotlc government to the Mahometan* 

THE Chriftian religion \i a ilt:anger to mere defpotic 
. ppwer. The mildnefs fo frequently recoptmended 
' in the gofpel is incompatible with the defpotic rage with 
which a prince pani/hes Us fubje£U, and exercifes him* 
f«fl1f in cruelty. 

• As thi» religion forbids the plurality of wives, itf 
princes are lefs confined, Icfs concealed from their fub** 
je&Sy and confequentl^ iutve more humanity; they 93^ 
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more difpofed to be directed 'hj Uwsj aod more capable 
of perceiviog that tbcy cannot do vrhatever they pleafe. 
. . While the Mahometan princes in^^ITaot^y gfive of re* 
ccive death, the religion of the Chrillians renders their 
princes lefs timid, and confcqucntly lefs cruel. - The 
prince confides in hrs fubj^cb, and the fubjedts in the 
prince. How admirable the religion, which while it 
fecm* only to have in view the fclicfty «f the otlier 'liii&f 
conilitutcs the happjaefs of this ! 

It is the Chriftiaa leligioa that, in fpite of the extent 
of th^ empire and the influence of the cliaiate, ha« kift^^ 
dered dcfpotic power from being eftablifhed in ^thiopiai 
and has carried into the heart of Africa the manners and 
laws of Europe. 

The heir to the empire of -Ethiopia enjoys a principa* 
nty, and gives to other fubjeds an example of love and; 
obedience. Not far from thence may be feen the Maho- 
metan (hutting up the children oi' the king off Scnnar;, 
at whofe death the council fends to murder them, in fa* 
vour of the prince who mounts the throne. 

Let U6 fet before our eyes, on the one hand, the con- 
tinual mafTacres of the kings and generals of tlie Greek* 
and Romans ; and on the other^ the deftriidiron of peo-*' 
pie and cities by thofe famous^conquerora Timor Beg and 
Jenghiz Khan, who ravaged Aiia^; and we Hiall fee thai 
we owe to Chriftianity in government a certain political t 
law, and in war a eertain law of nations ; benefits whicb 
human nature can never fufficiently acknowledge. 

It is owing to this law of nations, that amongft tie vic- 
tory leaves thefe great advantagea to the conquered, life, 
liberty, laws, wealth,, and always religion, when the con- 
queror is not blind tohi^own intcreft. 

We may truly fay, that the people of Europe arc not 
at prefent more diitim'ted than* the- people and the armies, 
or even the armies amongft thcmfelves, were under the 
Romaii, empire, when it was becon^ a dcfpotic and! 



* t Defcription of Ethiopia by Mr. Poace, s^phyficiaa* C^lhShn 
#/" Edifyiitg Letters. 
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aiilitary government. On the one hand, the armies cn» 
gacred in war againft each other ; and on the other, they 
piUagcd the citiesy and divided or confifcated the lauds. 

CHAP. IV. 

Cmfequcnccs from the charaSer of the Chrtfllan religion^ 
and that of the Mahom^em^ 

FROM the charaders of the Chriftian and Maho- 
metan religions, we ought, without any further ex« 
amination, to embrace the one and lejed the other ; for 
it is much eafier to prove, that religion ought to humanize 
the manners of mcn^ than that any particular religion it 
true. 

H^ a misfortune to human nature, when religion is 
given by a conqueror. The Mahometan religion, which 
^)eaks only by the fword, afls ftiU upon men with that 
deftru6Uve fpirit with which it was founded. 

The hiftory of Sabaco Xf one of the paftoral kings of 
Egypt, is very extraordinary. The tutelar god of The- 
bes appearing to him in a dream, ordered him to put 
to death all the priefts of Egypt. He judged that the 
Gods were difpleafed at his being on the throne, iince 
they ordered him to commit an aftion contrary to their 
ordinary pleafure: and therefore he retired info Ethiopia. 

C H A P. V. 

That the Catholic religion is mojl agreeable to a monarchy^ 
and the Proieftan$ to a rej^uhRc* 

TTTHEN a religion is introduced apd fixed in a ftate^ 

^^ it is commonly fuch as is moft fuitable to the plaa 

of government there edablifhed : for thofc who receive 

it, and thofe who are the caufe of its being rtceivedj 

I See Diodorvs, Lib. u* 
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have fcarcely any other idea of poh'cy than that of the 
ftate in which they were born. 

When the Chriftian religion, two centuries ago, be* 
came unhappily divided into Catholic and Proteftant, the 
people of the north embraced the Proteftant, and thofe 
of the fouth adhered ftill to the Catholic. 

The reafon is plain : the people of the north have, and 
will for ever have, a fpirit of liberty and independenee^ 
which the people of the fouth have not ; and therefore 
a religion which hat no vtfible head, is more agreeable to* 
the independency of the climate, than that which has one. 

In the countries themfelves where the Proteftantreli* 
gion became eftabliAied, the revolutions were made pur« 
fuant to the feveral plans of political government. LU" 
ther having great princes on his fide, would never have 
been able to make them relifli an eccleftaftie authority 
that had no exterior pre-eminence ; while Calvin, having 
to do with people who lived under republican govern* 
ments, or with obfcure citizens and monarchies, might 
Very weQ avoid eUabliAiing dignities and pre-eminence. 

Each of thefe two religions was believed to be the moft 
perfed ; the Calvinift judging his mbft conformable to 
what Chrift had faid, and the Lutheran to what the 
Apofilcs had pradifed. 



CHAP. VL 

Another of Mr. 'BdjWi fatadoxef. 

MR. Bayle^ after having abufed all religions, ^ndea-^ 
vours to fully Chrtftiauity ; he boldly afferts, that 
true Chrifttans cannot form a government of any dura- 
tion. Why not ? Citizens of this fort being infinitely* 
enlightened with refpe^k to the various duties of life, Stnd 
having the warmeft zeal to fulfil them, muft be perfectly 
fenfible of the rights of natural defence. The mora they 
believe themfelves indebted to religion, the more they 
would think due to their country. The principles of 
Chciftianity deeply engraved on the heart, would be 
M 2 
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infinitely more .powerful than th« faife honour of mo- 
narchies, than the humane virtues of republics, or the 
fei^ile fear of defpotic ftates. 

^ It is adooiibiog, that this great man fKouU not be a^ 
ble to diftinguiih between the orders for the efl:ab)ifhinent 
af Chriftianity, and ChriAianity itfeif ; a&d that lie (hduld 
be liable to be charged ^K^ith not knowing the fpirit of his 
own religion. When the logiflator, ii^ftead of laws, has 
given CQunfels^ this k becaufe he knew, that if thefe 
, «ounfels were ordained as laws, thef would be coaitrary 
W the fpirit of the kws tb«m£elve8« 

CHAP. VIL 
Of tie Lofivi of perfe^Hon tn rdigion* 

TJ.UMAN laws, formed. to dinea ttkc will, ought to 
^-*- give pnreccptSy and not counfets; religion, made to 
xnflueace the hearty ought to gvtt many ccwnklsy miA 
few precepts, 

Wben^ for inftance, it gives rules i>ot for what is good^ 
but for. what \& better ; not to direA to wbit is right* 
but to what is perfe£i ; it is expedient that thefe fiioal4 
be counfels, and not laws : for perfedlion can have no 
relation to the univcrfality of men or things. Belides, 
if thefe were laws, there wovld.be a necelfity for an infinite 
number of others, to make people obferve the firft. Ce- 
libacy was advifed by Chriftianity : when they made it a 
law in refped to a certain order of ncien, h became ne- 
cefTary to make new X ones every day, in order to oblige " 
tbcyfemen to obferve it. The legiflator wearied himfelf^ 
and he wearied fociety« to make men execute by precept^ 
what thofe who love perfe^ioa would jbave executed at 
counfet. 

t Daptn's ccdeliafticsll library xA the fixth century, vol. %• 
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CHAP. VIII. 

0/the conneBlon let ween the moral lawi and thofe ofreTtgtonn 

TN a country fo unfortutfste as to hav« a retigton that 
^ God has not revealed, it is always ncceifary fot it to 
be agreeable to morality; becaufe even a falfe religion b 
the beft fecnrky we can have of tlic probity of mer>» 

The principal points of religion of the inhabitants of 
Pegu • are, not to commrtt murder, not to fteal, to a* 
void undeannefs, not to give the leail uneafxnefs to theif 
neighbour, but to do him, on the contrary, all the good 
in their power. With thefc rules they think they (hould 
be favcd in any religion whatfoever. From hence it pro* 
ceeds, that thefe people, though poor and proud, b«* 
have whb gentienefs and compaifion to the unhappy. 

CHAP. lit. 

Of the Effcntt^' 

'T'HE Effcnes f made a vow to obfervc juftice to 
■*• mankind, to do no iD to any pcrfon, upon what- 
foever account ; to keep faith with all the world, to hatt 
injuftice, to command with modefty, always to fide wi(h 
truth, and to fly from all tmlawfu} gam. 

CHAP. %, 

Of tlx fia tf St<nci. ■ 

npHE federal fefts of PhilofopHy among- the Aitcteitts 

* .were a fpecies of rch'gioft. Never were any prlnci- 

pie* ittwe worthy of hntaaft nature, anrd more proper to 

* Collodion of voyages that cmitrllmted to the eftsbiifliment of 
theEaft-Indift Company, Vol. ill. Part l. Fa£« 6^ 

t Hid. of the Jews, by Prideaux. / 
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form the good man, than thofe of the Stoics: and if I 
could for a moment ceafe to think that I am a Chriftian, 
1 could not pofBbly avoid ranking the deftrudion of the 
k& of Zeno among the misfottunes tliat have bcfpdlen 
(he human race. 

It carried to excefs only thofe things in which' thefc U 
, true greatiieis, the contempt of pleafure and of pain. 

J^t was this fed alone that made citizesB i this alone 
that made great men ; this alone great emperors. 

Laying aiide for a moment revealed trutHs, let us 
fearch through all nature, and we ihall not'^nd a uobler 
objc6^ than the Antoninus's ; even Julian himfelf, Julian, 
(a commendation thus extorted from me, will not render 
tne an accomplice of his apoftacy), no, there, has apt 
been a prince fince his reign more worthy to govern man- 
kind. 

While the Stoics looked upon riches^ human graa* 
deur, grief, difquietudes, and pleafures, as vanity : they 
were entirely employed in labouring for the happinefs of 
xnankindt and in exax:ifing the dutiesjof fociety. It (eem» 
as if they regarded that facred fpirit which they believed, 
to dwell within theoi, as a kind> of favourable provi- 
dence, watchful over the human race. 

Born for fociety, they all believed that k was thctv 
dtftiny to labour for it ; with fo much the lefs fatigue as 
their rewards were all within themfelves. Happy by 
their philofophy alone, it feemed as i£ only the happine& 
of others could increafe theirs* 



C H A P. Xf. 

0/ coiUen^atkru 

I^EN being made to prefcfve^ to* oouriih, t» dotiir 
^^ themfelves, and do all the adions of fociety, rrii- 
gion ought uot to give them too^ contemplative » 

* This if the inconvenience ef the dodrlce of Foe and Laoo-^ 
kioin. , ' 
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The Mahometans became fpecuhitiTe by habit; they 
pray five timet a^day, and each time they are obliged' t9 
caft behind them every thing ixrhich has any concern with 
this wotid; thia forms them for fp^ulation. Add to 
this that indifference for all things which is infpired hy 
the dedrine of unalterable fate. 

If other caufes befides thefe concur to difengagc the{» 
affe£kiot)6 ; for infbmce^ if the fevi^nty of the govemRfent^ 
if the laws concerning the property of land) give them a 
precarious fpirity all is loft. 

The religion of the Gaurs formerly rendered Perfia 
a flourifhing kingdom : it corrc6ked the bad effe6^s of 
defpotic power. The fame /empire is now deftroyed bjr. 
t|ie Mahometan rdigioD. 

C H A P. XII. 
Of penamt*^ 

PENANCES ought to be joined wfth the idea of 
labour, Bot with that of jdleBefa; with the idea of 
ffoody not with that of liiperemiitent; with the idea of 
irugalityy not with that of avarice. 

CHAP- xia 

Of hni^Mh crmts^ . \ 

TT iq;>pears from, a paflage of the books of the pontiffii^ 
^ ^\Mc^ by Cicero *» that they bad amongft the -f 
Romans inexpiable crimes; and it is on this that 2^zi- 
mus (bunds the narration fo proper to Uackfn tihe motives 
of Conftantine's oonverOon^ and Julian, that bittev rail- 
kry oa this ciM^verfioa, ift his Casfars. 

♦l.ib.fi.Oflkws. 

t '* Sscmia cdmmifluiD, ^od neque ezpiari poterit» impie 
-* commiflBm eft; ^od expiari potent, pubUci lacerdotet, ex- 
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Tho Pagan religibn, iddeed» trluch' prohibited only 
(ome of thfi groiTer crimea, and which flopped the hand^ 
but meddled not with t&e heart, might havt Crtmet that 
were iiKexpiabk : but a k-eiigion which btidfes- aU the 
paflipn8 ; which it sot more, jealous o£ 96:10118 than of 
thoughts and defires ; which holds us not by a - few 
chafns) but bj an infinite htnnbcr o£ threads; which, 
leaving human jdftice afide, eftabHihes another kind of 
jpftic^S which is fb ordered, as to lead us continually 
from repentance to love, and from love, to i^epentance | 
wlikh ^uts 'between the judge and ihe criminal a* great 
inediatori betfween the ja^ atid the mediator a great 
}udg;e; a. religion like this ought not to have ineicpiabia 
crtmesl But while it gives fear and hope to all, it 
makes us fufficiently fenfible, that though there is no 
crime in its own nature inexpiable, yet a whole criminal 
life may be fo; that n isixtrcniely'dangcrous to affront 
mercy, by new crimes and new expiations; that an 
uneafinefs on account of ancient debts, from which we 
are never entirely free, ought to make us afraid of con- 
lra£U»g tiew ones, of filling up kht Ynealore^ and going 
tven to that point where paternil) goodnefs ends. • 

CHAR XIV. • * 

In what mannernhghn hcu iift hfiti^e on civil lawi* 

AS both religion an^lhV -civil' la«^ ought to have a. 
■^^ peculiar tendency to render men good citizens, it 
is etrtdent that wfien one of thif*^ deviates frdm (9^8 ehii, 
the teodcncy of the oth^-<l'vig!it to be .ftrengthenecf. 
The kfs feverity ther* fS kr religion, the more fhet^ 
ougpht to be iff th<^ civil ij^^^, 

■ Thus the-rdgitiwg rcfigtbri of Jfapftrt hatiiig f*w doe- 
trlnes, and propofwig iieUb«r- ftrture rewards tio^ ptinifh* 
ments, the laws, to fupply thefe defefts, have been made 
with the fpirit of fevcriiy, and arc execute4.wi|ha| ex- 
traordinary pundtualily. 

When the drA.lne of i^C^ity is cflatli/hed by reli- 
gioOy the penalties of theidWd ought to1i>e moYo^wtrtff 
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and tbe iiiagiilme more vigilaot; tp the «!}{i-tbat ttjren^ 
who would othermfe |[»ecocne ali^aadioriedi tiaigbt b^ 
determined by thefe motive^: hot it ifl^ qiute otbfrwjfi^ 
where religion hag cftablifhed the do^lrine i)f liberty. . ) 

Froiy the ioa^Avit^ of foul %>rings the jM^homtt^l 
do£trine Joi prjed€ilinatias^ and from thl^ dp&riae of 
predeHination {jpriogs the ioadlivity of foid.,. Thia, they 
fay, 18 in the decrees of God ; they fnuft therefore iodulgf 
their repo£e. -^^Iii a cafe like thie^ the m^giHrate ought 
to awaken by the laws thofe who are^ lutkd aikep^by 
religion. , 

When religion condemns things 'wlHckt^eoivil laws 
ought to permit, there is danger left the ^tvil/Iawi(> o« 
the other hand, (hould permit what religion ought to 
Condemn. Either of th^fe is a conilant proof of a w«i>t 
of true ideas of that harmony and proppriion which ought 
to fubfiit between both.^ / ; . '; 

Thus the Tartars * under Jenghia Kha9> amongft 
w^om it was a fin, and even a. ce^it^l <:ifime, to put t 
]cBif« in the fire» to lean againil a whip, to (Irike a hprft 
with his bridle, to break one bone with another.) did 
not beh'eve it to be any fin to break their word, to feize 
upon another man's goods, to do an injury to a perfon, 
or to commit murder.- In a word, laws, which render 
that neceflary which is only indifferent, have this incon- 
veujency» that they make thofe things indilFerent whith 
arc abfolutely neceflary. ^ 

The people of Formofa f believe, that there is a kind 
of hdU } but It 18 to puni(h thofc i^ho at b^rCam feafotill 
have not gone naked; who have dreffed in calico^ and 
and not in (ilk; who have pref^mcd to look for oyfters; 
or who have undertaken any bufinefs without co^fultijig 
the b^g of bii4>: whilt drunkeanefis and debauchery 
are not regarded aA crimes. They believe eren that th« 
debau^esof their children are agvCiieable to their g«dt» 



• Sec the relation written by John Duplan Carptn» fent to 
Tartary, by Pope Innocent the IV. in the year 1 147' 

t CoUe(Sion of voyages that contributed to the e(tabliniment of 
the Kail- India Company, vol. v. page X94. 
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When religion abfolves the mind by a thing merely 
accidental, it lofes its greatefl influence on mankind. 
The 'people of India believe, that the waters of the 
Ganges have a fan£lifying virtue *. Thofc who die oh 
Its' banks are imagined to be exempted from the torments 
of the other life, and to be entitled to dwell in a region 
full of delights; and for this reafon the aihes of the dead 
are fent from the mofl diftant places to be thrown into 
this riverr Little then does it fignify whether they have 
lived virtuoufly or not, fo they be but thrown into the 
Ganges. * 

The idea of a place of rewards has a neceffary con- 
nedlion with the idea of the abodes of mifery ; and, 
when they hope for the firft without fearing the latter, 
the civil laws have no longer any influence. Men, who 
bdieve that they are fure of the rewards of the other 
life, are above the power of the legiflatpr ; they look 
vpon death with too much contempt: how ihall the man 
be retrained by laws, who believes, that the greateft 
pain the magift^ate can inflict will end in a moment to 
bei^in his happinefs ? 



CHAP. XV. 

How ftJfi riJigions are fometimes correBed ly the civii 

.laws* 

OIMPLICITY, fupcrftition, or a ttfytSt for an- 
*^ tiquity, have fometimes cftabliflied myfteries or 
ceremoniet fhocking to modefty: of this the World has 
fiH'niihed numerous examples. Ariftotle f fays, that 
in this cafe the- \^w permits the Others of famiKes to 
repair to tbe temple to celebrate thefe myfteries for 
their wives and children. How admirable the civil 
law, which in fpite of religion prcferves the mannera 
qot^inted ! 



• Edifying Letter^ coiled, f^. 
t Folic, lib. vil cap. I7< 
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Auguftus ♦ excluded the youth of either fcx from 
aflifting at any nodumal ceremony, unlefs accompanied 
by a more aged relation ; and, when he revived the Lu- 
percalia, he would not allow the young men to run 
naked. * 

CHAP. XVI. 

Ifow the laws of religion cartel the tncotwemenctes ofapo* 
litical conftUutlott^ 

ON the other hand, religion may fupport a ftate» whea 
the laws themfelves are incapable of doing it. 

Thus, when a kingdom is frequently agitated by civil 
wax 8, religion may do much by obk'ging one part of 
the ftate to remain always quiet. Among the Greeks* 
the Eleans as priefls of Apollo enjoyed a perpetual peace. 
In Japan f , the city of Meaco enjoys a conilant peace^ 
36 being a holy city : Religion fupports this regulation 9 
and that empire which feems to be alone upon earth, and 
which neither has nor will have any dependence on fo- 
rcigncrsi has always in its own bofom a trade which war 
cannot ruin. 

In kingdoms where wars are not entered upon by a 
general confent^ and where the laws have not pointed 
out any means either of terminating or preventing them, 
religion eflabli flies times of peace or ceflation of hoftili* 
ties, that the people may be able to fow their corn, and 
perform thofe other labours which are abfolutely necefTary 
for the fubfiftence of the ftate. 

Every year all hoftility ceafes Jsetween the % Arabiaa 
tribes for four months; the lead difturbance would then 
be an impiety. In former times, when every lord in 
France declared war or peace, religion granted a truce> ^ 
which was to take place at certain feafans. 



* Suetonius, in Augufio. cap. 31. 

f CuUe&ion ef voyages made to eftiblifb an Indian Company, 
Tol. iv. page 127. 

I See Prideaui*! life of Mi^hoinet, pa^c 64. 
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/■ ■ ' 

' CHAP. xvn. 

The fame fuIjeS continued. 

TTTHEN a (late has many caufes for hatred, religion 
^" oiig^ht to produce many way» of reoonciltatton. 
The Arabs, a people. addicted to robbery, are frequently 
guilty of doing injury and injuftice. Mahomet f enadled 
this lawt ** if *any one forgives J the blood of his bro- 
«< ther, he may purfue the malefactor for damages and' 
** intereftr: but he who ihall injure the wicked, after having 
<i received fatisfadlion. (hall in the day of judgment fuffcr 
•J the moft grievous torraentfr." 

• The Germans inherited the hatred and comity of their 
near' rebtions ; biH thefe were not eternal. Homicide 
was •expiated by giving a certain number of cattle, and 
and all the family rec<?ived fatisfaftion : A thing extreme- 
ly lafeful, fays Tacitua ||, becaufe enmities are mofb dan* 
gerous amongft a free people. I believe indeed that their 
minifters of religion, who were held by them in fo muck 
credit, were "concerned in thefe reconciliations. 

Amongft tlie iababi tints of Malacca *, where n<^ form' 
of reconciliation is eftablifhed, he who has commiftcd 
murder, certain of being afiaifioated by the relations or- 
friends of the deceafed, abandons htmfelf to fury, aad^ 
wounds or kills all he meets. 



I K(X'an book i. chapter of the cow. 

; I On renottociog the law of retaliation. 

H De motib. Germaobrum. 

* CoUedlion of voyages that coatriboted Co the eftabli{]uneote# 
the Ead' India Company, vol. vii. page 303. See alfo memoirt of 
the C. de Fourbin, and what he fays of the people of Mapsflar* 
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t H A P. XVIil. 

' ifow the laws qf religion have the effeS of civil laivtm 

'X'HE firft Greeks were fmall nations* frequently dif- 
^ periedy pirdles at Tea, unjuft at land, without govenr- 
ineat and without laws. The mighty a^itons of Hciv- 
<culc8 and The&ufi let us fee the ftdtc of that rifin^ pec>« 
pie. What conld religion do more than it did to in^iu'e 
them with horror again ft mutider? it declared that the 
man who had been * murdered wsrs enraged iigainft the 
afiaffini that be would poiTefs his mind with terror «nd 
trouble, and oblige him to yield to him the places he^had 
irequented when alive. They «Ould not touch the cri- . 
minalt nor tconver£e with him f withotit being de3ed{ 
the murderer was to be expelled tbe city> and «a expia* 
tian made for the come %<, 

d H A P. XIX. 

TXaf ?/ « iiotfd ninch the truth tfrftdfit^ of a AS/ine <vhich 
renders it ufefulor ferniclotu to men in citil govenrnemt, 
as the ufe or ahufe which is made of it. 

*^| 'HE mod true and holy do'drines may be attended 
•*• witli the ^cry worft confe^uencea. When they ar^ 
not conneded with the principles of focirty; and, on the 
contrary, doArines the moft falfe may be attended with 
excdient confequences, wheft contrived fo as to be con- 
neAcd with tbefe principles. 

The religion of Confucius ]| diibwns the inftmortftUty 
xd the Ibul^ and the fed of %cro did mot believe it. 

*'1Hat*, «f9sw8| lih. ixw \ tragedy of t£diput Golohcas. 

\ Plato of laws, lib. it, 

I A Chiiie£e phlloTopher ttiXxkit l^tft a^itafl: dve doi^ine of 
' 1^. "* It iftlsid in a ^odk ofithit fea,that the body ii our dwcJ- 
*' ling-place, and the -^uliriie itaraoital %!obA Which Jodjg^ thfirf : 
*< but, if the bodies of oar relations are oaly aiodgin^, it is Hani- 
^ fal to regard thcia with the iame contempt wc ibould feel for 

Vofc* IL N 
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Thcfc two fe£k8 have drawn from their bad principles 
confeqiiences^ not juft indeed, hut tnotl admirable as to 
their influence on fociety. Thofe of the religion of Toa, 
and of Foe, beh'eve the itnmortaltcy of the- foul, but fVom 
this facrcd dodrine they dtaw the moft frightful confe- 
quences. 

The doflrinc of the immortality of the ^foul falfily 
tinderilood, has, almoft* throughout the whole world and 
•in every -age,' eiigaged women, Haves, fubje^ls, friends to 
' murder themfdvca, ' that they might go and fcrve in the 
other World' the objcA -of theif refped ^r love in this. 
Thui it Wfts itt the Weft-Itfdics^ thus it was amongft the 
Danes*-; thusit is;at prefekit iti Japan f, in MacafTar^I 
and many other places. 

Thefe cttftom* do not fo direSly prpceea from th« 
•dodlrine of the immortdity of the foul, as from that of 
the refurredion of the body» from whence they have 
drawn this confequence, ihat after death- the fame indivi- 
dual will have the fame wants, the fame fentiments, the 
fame pailions. In this point of view the dodrine of the 
immortality of the foul has a prodigious e£Pe6i on man* 
kind, becaufe the idea of only a fimple change of habita- 
tion is more within the reach of the human undcrftan^- 
ingf and more adapted tollatter the heart, than the idea 
of a new modific^ion. 

It is not- enough for religion to eflablidi a do£lrtD«; 
it muft alfo ^ire^ its infiuence. This the ChriAian tc- 
ligion performs in the tnoft admira'ble manner, particular- 
ly w?ih rcgartl'to the dodrines of which we have beeto 

** a firu^ure of earth and dirt. Is not this endeavouring to tea^ 
*< from the heart the iKrtne of love to one's own parents? Tliis 
** leads us even to negled the care of the body, and to refufe it 
*< the conipafiion and aiTcdion fo ncceflary for its prefervatioifl : 
** hence the difciples of Foe kill themfcWes by thoufands." H^ork 
of an aifctent Chinefe fbilofophtf in the coiteBm 9f Du ffaMe^ -voi. 
Hi. fag. 52, 

• See Th&. BarthoUn'a Anti^. of thel>anes. 

t An account of -Japan, in the Colleftion of voi)rages ^at con- 
tributed to eftablifl) an'Eaft-iadia Isompany. 

f Fourbin's memoirs. 
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fpeaking. It makes, us hope for a ftate which is the ob-. 
jcQ^ of our belief, not for a ftatc which we have aheady 
experienced or known rihua ev»ry article, even the refur* 
rcftioB of the body, leads us to fptritual ideas. 



C H A P. XX. 

The fame JuljfS'cofUlnucJ, 

npTHE iacred books t* of the ancient Perriai>» fay^ 
-^ •* If you would' be holy, inftrud your children* 
** bccaufe all the good aftioiu which they perform will 
** be imputed to you." They advife them to iDany 
betimes, becaufe children at the day of judgment 
will be as a bridge, over which ibofe who have none 
cannot pds. Thefcdo^ioct were falfe, but exUemeljr 
ufefia. 

CHAP. X5n, 

Of the mitempffch^t. 

r|7H£ doctrine of the imntortality of the>foul \% divide<| 
-^ into three branches, that of pore immortaHtya. t.h%^ 
of a fimple change of habitatioiH and that of a meterop- 
y fychofis: that is, the fyllem of the Chriftians, that of 
the Scythians, and that of the Indhns; We have juft 
been fpeaking of the two firft ; and I ihall fay of the 
laft, that, as it has been well or ill explained, it has 
had good or bad cffc6ls. As it infpires men with a 
certaiff horror* againft bdoodfhed, very few murders are 
committed in the Indies,, and, though they feldom pa* 
nifh with death, yet they enjoy a perftfi tranquillity. 

On the other hand, women burn themfelves at the 
death of their hu(bands-; it is only the innocent who 
ftiiFer a violent death. 



t Mr. Hyde. 

N 
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C tt A Pi XXIL 

That it:h dangerous for reUpon to infpitt an amtrjibn Jvk 
thwgf inthmfcha indtj^/ureni, 

Jk JLllfD of bononr eftaUi/hed ui tbe Indies by the 
^^ prej^di^s of religion, hat mad< the (cveral tribet: 
conceive an averffon againft eaoh otbey* This honour 
k founded entirely on religion ;. thefe family diflinc-^ 
tiom form no civil diftin^iont ; there are Indian^ who 
would think themfelvea dilhoaouKcd-by citing wkb tkcir 
fcing. 

Thefc fort» o£ difttnd^ions are conned^dwith acertanu 
averlkm for other men» very $ftratt from ikote &m 
fim«iit«. whkh ooght to proceed frona diffierenee ofrank^ 
which amongd us comprehend a love for inferiors* 

The laws of religion fhould never infpire an averfion 
io any thing but vkCf and- above all they (bould never 
eft range, man from a- }ove and tendernefs for his^ owa^ 
fpecies. 

The Mahometan and Indian religions have in their 
bofom an infinite number of people: the Indians hate* 
th« Mahometans) becaufe they eat cowe : the MhJioom:* 
Cm^ deleft, the Indiensi bccanfe they cat hogn 

CHAP. XXUL 

Offefivaii. 

WHEN religion appoints a ceiTation from, labouiv 
it ought to have a greater regard to the neccfiitiet 
of mankind) than to, the grandeur of the being it defigoa 
to honour. 

Athens f was fubjefi to- great inconvcniencies from 
t|ic. exccffive number of its feilivals. Thefe powcrCul 

f :$^ophQn.oxvthe r^pttt>Uc:Qf.A(A«i|«». 
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{People, to whofe dectfion aH'tKe cities of Greece came 
to isbm k their -^^rrcls, -could not hate time to difpatch* 
fuch a multiplicity of affairs. 

'Wficn ConftantiTie ordained tliat the people ftould 
fcft on the Sabbath, he made 'this decree for the cities *» 
smd fiot 'for the inhabitants of the open country ; be waa- 
ieniible that labour in the cities was ufcful, but in the 
fields ncceflary. 

For the fame rcafon, in a country fupported by oom« 
flDtrce, the Bumbcr of feftiA^als ought to be 'relative to 
this very commerce. Proteftant and catholic countriea- 
are fituated f^ in fueh a inanner» that there is more need 
ef labour 10 the former than in the latter; the fapprcflioit* 
of feftivaU is therefore m6re fuhable to pisoteftant than^ 
to eatbotte countries. 

Dampier |; obferves, that the diverfionr of different 
nations vary greatly according to the cllniatek As hot 
t^mates produce a quantity of dtHcale ftti4t«, the barba- 
rians cafily fitidneceflaries, and therefore J^^d much 
time in diverfions^ The Indians of colder countriei 
have not fo much leifure, being obliged to filh and hunt 
coatinuatiy; hence they have kfs mofie, dancingy and 
lieftivalsb If a new religion ftiould be eftablifhed amongl^ 
tbefe people, k ought to have- regard to thlt^in fbe hlh 
'ftkotioa of feflivals^. 



G HAP. XXI v;' 

Of the local laws of religiom- 

nrTHEUE are many lOcali^hMrd in various relfgionr;:^" 

^ and, when Montezuma with fo much obftinaey in*- 

Ifted ' that the religion of the Spaniaids was good lor" 

thtir country and hu for MexicOj hfr dM' not* aflert air^ 

* Leg. 3. code dc ftriis. Tl>|» liw was doobtlefs made-only:;' 
ftr the Pagans. 

t^The Catholics lie mofe tMMudr the foath, and the ¥!rGteilaat«>» 
towards die north. ... 

t:X>aaB||!w*STO)9ges, vol ii.^< 
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abfardity, becaufe tb fa£k legidatora couM never^help) 
having a regard, to what sature had eftablifhed before* 
them. 

The opinioa of the metempfychoTi^ is adapted to the 

q^ate of the Indies. An exceffive heat bucns up alL 

tjic* country; they can breed but very. few cattle; they 

• s^re always ia danger of wanting them .for tillage; their 

black cattle multiply but indifferently f ;'and they are 

' £ubje6l to many diftempers: a law. of religion which 

t preferves them is. therefore moft fuitable to the^policy o£ 

the country. 

While the nieadows arc fcorched up, rice, and pulfe, 

. by the affiftance of water^ are brought to perfedlon ; 

A law of religion,, which. pernaits only, this kind of nou^ 

- i>f fhment, mufl therefore be extremely ufeful to men in 

thefe climates, 

The.fieih j: of catile in that country, is iniipidy but 
the milk and: butter which*, they receive from >thea\ ferve^ 
for ^ part of their fuhfiftence: Therefore the law which 
prohibits the eating and kiUiug of cows is in the. Indies 
i^t unreafpnable. 

Athens cQntarped a prodigious multitude of people^ 
but its territory ^.as barren.: It was therefore a ireligious 
jyr/ixifQ with this people,^ that thofe who offered (ome 
foiall prefcnts to the gods ||> honoured therii.mpre than 
thofe who facrificed an ox. 



CHAP. XXV. 

The Inconvcntency of tranfplanttng a religion from one. country^ 
« ' . .' to.anotber^ 

TT follows fiiom hence, that there are frequently mn^ 
. -^ inconveniences, attending the tranfplUnting a.religiqfi 
ir6m one country to another. 

• Sec Bcmiei:*» travels, vol. il page 137*. 1 

; .f Edifying Letters, colU A. xii.. p. 5^.. 

I Bernier*8 trarvels, vol. ii. p. 187... 

I Euripides in Athcnaeus, lib. ii«. < t .^ . > ; 
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Chap. 2& " THE* SPIRIT OFUAW& f^f 

"The bog/' fays Ml. BoulaiflviUicrsfi,** mull l?c 
**■ very fear ce in Arabia^ where there aae almofl no wood% 
** and hardjy any thkg fit for the nourifliment pf thefe 
<V animals : Befidesy^ the faltnefs of ihe> water and .food 
**- renders the people meft fuiceptible' of cutaneous difor^ 
** ders." This local law could<4iot - be good in other -^ 
countnesy where the. hog is almoft aa 4UiiveriaI, and in . 
£ome fort a neceflliFy nourifhment. 

1 (hall beremake a Tefie^tion^* Sanfloriurbas obfervei 
that porjc . tranfpires ' but little j:» and that .this . kini ^ 
pf meat gr'eaUy'hunders-vtbevtranfpirationM^f .other, food; 
le baa found that this diminution aioottats to a third ^i 
Befides, it. isknown,^ that tke^ want of tranfpiratioia 
forms oriqcreafes the diforders of the fkin. The feed* 
ing on pork ought therefore^to be prohibited in climatts^ 
where the people iare fubje6t to thefe diforders, as in i 
Faleftlnei^ AHibia». Egypt, and Ly^bia. 

CH.A.P. XXYI; 
Tie fame fuljeR continued: 

SIR John Chardin *"fap,: that there -.ib not a naviga#i 
ble river in Perfia except the Kur, which \% at' the 
extremity of the empire. The ancient law of the Gaurs,, 
which prohibited failing ouTivers, was not therefore at<*^ - 
tended with any inconvenience in this country, though 
it would have ruined the trade of. anolher. 

Frequent bathings are extremely ufeful in hot cli- 
mates. On this account they are ordained in the Marh«- 
.loetan law and in t:ke. Indian .religion. In ^he Indies it 
is a mq^ meritorious. a6t to pray tO;f God in^the r^- 
ning dream: But how could thefe things be performed 
iu) other climates f' 

• fiifeof'Miihoraet.' f-AsinChma. 

{, Mcdicuu).Statica,.§ iii.aphor« ^frj. | Ihi4« i 

■ • Trarcl^into Perfift, vp). ii. '^^ 

t.Beniier'stranKlt|.«aLtU ^ '^ .. . .n j 
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WHen t religion adapted, to th« climate of one ooaatry 
slaflies too mach with tiie dimatc of unother, it omoot 
be there eftablifhed, and, whenever it has been iotrodvced, 
U has been alterwrards difcarded;. It (eeirwto all haman 
•f>pcaraRGe9 a« if the cHmate had ' prefcribed the bounds 
^, the Chiiftian and Mahometan reUgiont; 

It fbllowfr from hence, that it i^^alnioft alvrayt propev 
for a reiigioa to have particular dodrioea and. a general 
korfhip. In lawt conceraing the pra^ice of religious 
iirorfhipi there ought to be but few panicuiars : Sor In* 
ftaitce, they Aiould command mortification in general, 
ai)d not a certain kind of mortification: Cfariftianity is 
full of good feafe : Abllinence ia of divine, ioftitution ;r: 
but a particular kind of abftinence i$ ordained by humaii . 
iuuhonty^ and therefpce may be changed*. 



BOOK XXV. 

Of Law$ as relative to the EftaUifhment of Relh^ 
^on and its external Poiitj» \ . 

C HA P. U 

Cf rcBghus JattlmnUs* 

THE pious man and the atheiH always talk 4>f "relfc 
gion$ the one fpeaks of' what. he. loveSy and . fthec 
^her of what he fearsv » 

CHAP. IT. 

Of ihf m^ltvf« of attachment to:^§fiPit^ t^e^Hmiv- 

np HE difFtrent religions o£ the world do not give t<yt 

•■"' thofe who profela thesa equal inotivea of- attach^- 

aaentf.thk: depends greatlyj oil 'like«.'masDdt.sa tv^l^i 
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Uiqr agree with' the ttirn ol thou^t and pcirccptiQni^or 
maskind* 

; Wc arc extremely suidi6^ed to idolatry, and yet havt 
no great in eli nation for tb« reltgioit of idolatert : We are 
not very fond of fptritual idras^ and yet areooft at^achfd^ 
U> tlio£e religioos wliich teack U8 to adore a fpiritnal 
being*^ This proceeds from the fati»fai£tion we fiad iti 
oorfdm at hairing been fo intdligent as to chufe a rel^ 

fion which raifea the. Deity from that bafenefs in wbi^lft 
e had been ^ced by others. Welooknpon idolatry as: 
lAic rcBgion of an i^Rorant pcoplct and the reltgion 
which has a fptritual being for its obje4^ as that of ihd 
Bioft enlightened ^tions. 

Whe% withadodttne that givts na the idea ^f % 
fyiritual Supreme Being, we can dill join thofe of a kf^ 
&ic natiirp, and admit them into our worAiip, we cpn- 
trad « greater- attachment to religion^ bec^ife tbofis miH 
lives vi^ch we have juft mentioned ato added ta out 
tatoral inclination for the objeda of fcilfe. Thns tbQ 
CathdBes^ who have move of this kind of WQrQiip ihj»% 
the Protcflanta, are more attached to their ^ relig 19^ 
than the BrotcliantA an; ta theirs. 
* When tbe f people of Ephcfua were infonned.that thfl 
lathera of the cot^cil had declared they might ca^l the 
Virgin Mary the Mother of Ood» they were tranrported 
with joy^ thev> ki0ed the hands of the hiihops, they tmi^ 
bmced their liLneea^ and the whole city, tefounded witi^ 
acclamatioas. 

When an intelle6bial religion fuperadds the idea of % 
choice made by the Deity, and a preference of thofn 
who profefs it to thofe who do not, this greatly attaches 
us to religion. The Mahometans would not be fucK 
good Mulfulmanss, if on the one hand there "were not 
idolatrous o^ona who make them imagine thcmfdvea 
the champions of the uqity of God, and pn the other 
hand Chnftiai^ato.make them believe that they. aretbCt 
Q^c&B of hin preference*. 

» They are more aeslona ipr U^pK«I^l8>4Mk 
t; S.t."CyBir$ Utter. 
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A- religion >burd«ncdwtth manj * oeremonict, attaches^ 
m to it more (Irongly than thdt which has a fewer num- 

We have an extreme propcfifitf to thtDgfs in which wei 
»re continnalty employed: witncfs the obftinate prejii«> 
dices of the f Mahometans and the Jews« and thereadi- 
nefs with which barbaroifs^ and. favagc natioiie chanra 
their rdigion^ who, as- they are employed entirely lO' 
hunting or war, hai^e bat few rtligiom ceremoaies. 

Men are extremely inclined to the paffions of hope and 
fear; a religion^ therefore, that bad neither a heaven^ 
ftorahell,' could'hardfy pltafe them. This is proved by» 
the eafe with which foreign religions have been eftablidw 
td in Japan« and the zeal 'and {ondncfs: with which they 
were received J. 

In order to roife an- attachment to reUgioOf it isBe-* 
cciTary tbat it (hould inculcate pure morals, -h Men vhcr 
ire knaves by retail^ are extremely honeft in the grofii; 
Ch«y love morality. And wer&I not treating of fo grave 
* fabjef^i 1 fii6uld fay that thta appears remarkably evb 
6knt in otir theatres ; we are fore of pleafihg the people 
by fentiments avowed by morality ; we are furc of ihockv 
hig them by thofe it difapproves. . 

When external wor/hip is attended wtch*great magai^ 
fifcenee, it Matters ouc> minds, and ftrongly attaches us to 
religion. The riches of temples, and thofe of the clergy^^ 
greatly zSc€i us. Thus. even. the. mifery of .'the pec^. 
13 a motive that renders them fond of a religionf which, 
kas ferved-.as a {»etext tu- thofe who were- the caufe of 
their ndifery,/ 



* • This.doesnot contradi<9rwhatIha»c^feid-U>the' laft chapter 
«;f the preceding boot : I here fpeak of th^ moiivcf of attachmcnr 
tb religion, and there of the meansof rendering it more general. 

. f This has been rctnarkcd over all* the world. Sec as to the 
TlirTc*, th» mifllonsof *th\e Levant; the coUcAion of voyages that 
contributed to the cftabliHiment of an £aft India- Company^ voir 
fii. p. aoi. on the Moors of Batavia ; and Father Labac on the 
Mahometan Negroes, ^c 

f The Chriftian and '^Indian religiona; thefe have a hell and a- 
paradiie, /which the religioB. of Sintot has not»^ 
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C H A P. HI. 

Of temples, 

'A LM05T ail civilized nations dwell in hoiifeai 
•^^ from hence naturally arofe the idea of building « 
lioufe for God» in which they might adore and feek 
-him amidft all their hopes and fears. 

In fa^, nothing is more comfortable to ^mankind, 
than^ place in which they may find the Deity peculiarly 
prcfcnt, arfd where they may affemble together to con^ 
ith their weaknefs and tell their griefs. 

But this natural idea never occurred to any but fuch 
as coltivated the land; thofe who had no houfes for them^ 
felvesy were never known to build temples. 

This was the caufe that made Jcnghiz -Khan difcovcr 
fuch a prodigious contempt for m'ofques *. This prince «f 
csamified the Mahometans ; he approved of all their 
/doctrines, except, that of the neceflity of going to 
Mecca: he^ could not comprehend -why God might not 
revcry where be adored. As the Tartars did not dwell 
in houies, they could have no idea of temples. 

Thofe people who have no. temples, have but a tmall 
attachment to their own religion. This is the reafon 
why the Tartars have in all times given fo great a tolie- 
fration':tr; why the barbarous nations who conquered the 
'Roman empire, did not hefitate a moment to embrace 
Chriftianity; why the favagcs of America have fp 
♦iittle fondnefs for their own religion; why, fmce our 
miffionaries havehuilt churches in Paraguay^ theniativef 
•ef that country iare become fo zealous for Qurs» 

As the Deity is the refuge of the unhappy, and none 
Are more unhappy than. criminals, men have h^en natu- 

* l^tttva^ the mofque df Bochara, '\t took the Koran, and 
^rewit>iDder4)Uhorfc^sfeet. Hift.of the Tartars, /. 173. 

t Ibid, p 34». 

i This difpofitioa 6f mind has been comrnvmcated to the Ja^ 
'^tnefe, wh«, is is cafily -proved , derive their original from the 
Tart^in. 
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rally led to think temples an afylum for thofe wretches. 
This idea appeared ftill mort niuural ^o the Gneeks, 
where murderers, chafed from their city and the pre- 
fence of men, feemed to ka«c no houfes but the temples* 
nor other prete&ors but the ^ods. 

At £rft thefe were only designed for involuntary ho- 
micides ^ but when the people made them a fan^uaiy 
ibr great criminals, they fell into a grofs contradt^toa. 
If they had offended men, they had imich greater rea- 
•fon to believe they bad offended the gods. 

Thefe nfylums miiltiflTed tu Greece. The templet, 
fays Tacitus*, were filled with infolrent debtors, an^ 
wicked Haves ; the mi^ftrate found it difficult to exer* 
«;ife his cfi^ce ; the peopk protcded the crimes of men as 
the ceremonies (^ the gods ; at length the fenate waa 
obliged to retrench a great number of them. 

The laws of Mofes were pcrfe£ily wife. The man 
ix^ho invohuitanly killed another, was innocent ; but he 
was obliged to be taken away from before the eyes <tf 
the rdftlions of dte deceafed ; Mofes therefore appoint^ 
^n afylum f for fuch unfortunate peo[^. Great criiiii*' 
-nalsdeferved not a place of fafety^ and they had'iione %; 
the Jews had only a .portable tabemade, wiiich conii« 
dually changed its place : This excluded the idea of a 
ffan<5hiary. It is true that they had afterwards a temple ; 
'biit t^e criminals who wouki refert thither from all parts 
'might difturb the divine fcrvice. )f perfons who had 
^committed man-flaughtcr had been driven out of the 
country, as was cuftomary among the Greeks, they had 
Yeafon to fear that they would worfliip fh-ange gods. All 
thefe confiderations made them eflabliih cities of ref«ge^ 
where they might Hay dU the death of the ikigh*pridft; 

* AnBa3.Iib.4i. f Kamb. ixxw | Ibi^ 
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CHAP. IV. 

(yjf the tnintflers of reR^on. 

'1 'HE firft men, fays Porpbyty, facrrficed dniy vegis 
■^ tables. In a wor(htp fo fimple, cv«ry ofkt itiight 
be prieft in hU own family. 

Thip natural defirc of pleafmg the Deity tnulttplied 
eeremonies. From lietice tt followed^ that men employ* 
€d in agnciAtore became fnpapbbl^ of obfervifig ihttk 
4II9 and of iilting up the number. 

l^articalar places were confecrftted to the gods; it 
Chen became neceflary that they Should have tiiiniftets Xh 
take care of theni; in the HiUne manner tt every citk^tt 
took -care of his houfe aAd domeftic afiairs. Hence^ th^ 
{>eople who hate no priefts are commonly barbarians : 
luch were formerly the Pedaliatis*i ixi^ fuch are ftiil t\ii 
Wolguflcy f . 

Men confccrated to the Deity ought to be honoured, 
efpecially amodgft people who have formed an idea of t 
perfonal purity neceflary to approach the places mofk 
agreeable to the gods, and for the performance of par- 
ticular ceremonies. 

The worfhip of the gods requiring a continual appli- 
cation, moft nations were led to confider the clergy as a 
feparate body. Thtis, amongft the Egyptians, the Jews, 
and the Perfiatre %* ^W con&cfated to the Deity certain 
bmilies, who performed and perpetuated the fervice. 
There have even been reUgions which have not only t*- 
ftranged ecclefiaftics from bufinefs, but have alf6 takch 
Away the embarraiTmentB of a family ; and this is the 
pra^bioe of the prrndpal brauch of Chriftianity. 

I (hafl not here treat of the cod&quences df the \M tit 
^celibacy : it it evident that it may bec(Mie hmtful, (11 

^ A jitopie ef WMna. flsatnc coiMuit grven by Mr. stvwicd 
VJbhMii^MM, in iha CoUc^m •! Tf«nk49 tfaelfortb, tU. viii. 

ISeeMr.Hydc 

Voull. 
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proportion as the body of the clerey may be too nu* 
merous ; and, in coDfequcocc of th^s, that of the laity 
too fmall. 

By the nature of the by man underdpnding, we love 
in rdigton every thing which carries the idea of difiicul- 
ty ; as in point of morality we have a fpeculative fondnefs 
for every thing yrhiph bears the cbara^er of fcverlty. 
Celibacy has been moil agrej:able to thofe nations t0 
Dvhoai it feemed lead adapted, and with whom ^t might 
be attended with (he rooft fatal confequcnces* In the 
fouthern coyntrijcs of Europe, where, by the nature of 
the climatey the law of celibacy is more difficult to obr 
fervc, it has bc^n retained ; in tjiofe of the north, where 
the paifions are lefs lively, it has been baniflied. Further, 
in countries where there ^re but few inhabitants, it has 
beeq admitted; in thofe that are -vailly populous, it has 
been rejected. It is obvious, that thefc refiedlions relatf 
t>nlv to the too gr^at e]^tenQoi^ of pelib^py, and not pq 
i:ehbacy itfelf. 

C H A p, y, 

Of the houndi which the laws ought to frefirihe to the richer 
of 'the clergy • 

A ^ particular families may be e^tind, their wesfltl^ 
*-^ cannot be a perpetual inheritance. The clergy is 
|i family which cannot be extindl ; wealth i^ thereforp 
^xed to it for ever, find cannot go out of it. 
. Particular families may increafe j it is fjepeflary theqi 
that their wealth fhoujd alfo increafe. Ttc clergy is a 
family which ought not to jncreafe; their wealth* ought 
^en to be limited* « 

We have retained the regulations of the Levitical laws 
, as to the poiFeilions of the clergry, except thofe relating 
to the bounds of thefc ppfTeflions : indeed, amongit us 
we mufl ever be ignorant of the bounds, beyond which 
any religious cotnm^nity can ao longer be peraiztted tf 
#ctjuirc, 
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Thefc endlefs acquifitions appear to the people fo un- 
teafonable, that he tvho (hculd fpeak id their defence 
would be regarded as an ideot. 

The civil laws find fometimcs noapy difficuhles in al^ 
tering eftablilhed abufes, becaufe they are conne6^ed with 
things worthy of refpcd 2 in this cafe» an indiredl pro* 
ceeding would be a greater proof of the wifdom of the le- 
giflator, than another which ftruck diredly at the thing 
itfelf. Inilead of prohibiting the acquifition? of the 
clergy, we fliould feek to give them a diftafte for 
them; to leave them the right, and to take away the 

faa. . . _ ' 

In fomc countries of Europe, a refpcf^ for the privi- 
leges of the nobility haseftablifhed in their favour a right 
of indemnity over iitimovcable goods acquired in moit- 
main. The interctt of the prince has, in the fame cafe, 
made him exa£k a right of amortization. In Cailile, 
V here there is no fuch right, the clergy have ftized upon 
every thing. In Arragon, where there is fome right of 
amortization, they havjp obtained lefs : in France, where 
this right and that of indemnity are eflablifhed, they have , 
acquired lefs lUU ; and it may be faid, that the profperity 
of this kingdom is in a great meafure owing to the es- 
ercife of thefe two rights* If poffible then, increaie . 
thefe rights, and put a Hop to the mortmain. 

Render the ancient and neceffary patrimony of the 
clergy facred and inviolable ; let it be fixed and eternal, 
like that body ttfelfi but let new acquifitions be out of 
their power. 

Permit them *o break the rule, when the fule is be- 
come an abufe ; fuffer the abufe, when it enters into the ' 
rule. 

'.They (till remember at Rontve a certain memorial, fent 
thither *on fome difputes with the clergy, in which wat 
this maxim; •« The clergy ought* to contribute to the 
« expcnces t>f the ftate, let the Old T<*ftament fay what 
♦< it will." They concluded from this paffage, that the 
author of this memorial was better verfed in' the lan- 
guage of the tax-gatherers, than in that of religion. 

O a 
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C H A P. VI. 

Of monqflerles, 

^ I'^HE teaft degree of common feofe wjll fet as iee^ 
*^ that bodies defigoed for a perpetual continuance 
(bould not be allowed to fell their funds for life, nor to 
borrow for life; unlefs we want them to be heirs to 
all thofe who have no relations, and to thofe wbo do not 
cbufe to have any« Thde men plaj againft; the people^ 
bnt they hold the bank themfelves. 

CHAP. VII. 

Of tis itixury of fuperftittofu 

w nPHOSE are gajlty of impiety towards tbe gods».»* 
^^ •*• fays Vtetor*, « who deny their exiftence; or 

who, while they believe it,, maiatain that diey do not 

interfere with what is don<t b^re below;, or, in fine» 
** who think that^tbey ci^n cafily ^pptafe them by iacri* 
<< Sces:^ thrcA opinioiis equaUy perniciomB.'^ Plato hat 
here (aid all th^ the Qleareil light of nature has evek! been 
able to fay,, in point of leUgJon. 

The magnificence of ^Klteroal wor,(hIp hasrftj^tncipal 
jcpnneAioB with the cQafttbutjoa of ibc^ fta^» In good ' 
republics, they have curbed not only the Inquiry of va* 
nity, but even tbaK of fuperfljtion. They have intro* 
dnced frn^ laws into religion^ Qf this number are 
many of the laws of Solon, many of thofe of Plato oil 
funerals^, adopted hf Cieei^ot afid» in fine, fome of the 
layrs, of Numa f on Cicriflces* 

Birds, feys Cicero^, smd paintings begun and finiflied 
in a day, are gifts the moft divine^ We offer common 
things^ fays a Spairtan, that wc may always have it in 
our power vsk honour the go49» 

• On Laws, lib. x. 

t Rogtim vino ne refpergtto.*' . . X«w «/ tU twelve tshieu 
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The defire of raam to paj bis woHhip to the Deity* 
is very different from the magnificence of this worfhip* 
Let us not offer oiir treafm-es to him » if we are not proud 
of fltewliig that we efteem what he would hare ut 
defpifci^ 

<* What muft the gods think of the gifts of the tm* 
*< pious/' faid the admirable Plato, *< when a good 
** man would blufh to receive prefcnts from a villain .^^ 

Religion ought not, under the pretence of gifts, to 
draw from the peof^ what the oeceffities of (late 
have left them; hot, as Plato fays *, " The chafte and 
*^ the pBouft ought taofier gifts which refemUe them*' 
•* felves." 

Nor IS it proper ht rdtgion to eooomage expeofive 
funerals. What is there more natural* than to take 
away the diifocnce of fort«Aein a circumftaiicei and ia^ 
tks very moment^ whkh equals all fortunes? 



CHAP. VIIL 
0/ tba ^ntjficafc. 

WHEN religion has maoj vmiA^r% it 19 natoial 
for them to have a chiefs ami for a £orv<rrigflt 
jlootiS to be ciiaUilhed^ In mtasftrelKest, whcr^ th^ 
ieveral orders of the ftate cannot he kepi tog 4iftin^ 
and where all the powers ought not to be lodged in 
the fame perfon, it is proper that the pontificate be 
diftind from the empire. The fame neceffity is not 
to be met with in a defpotic government^ the nature 
of which is tot iMte a^ Uie diffsreat powers in the 
fame perfon. But in this cafe it may happen, that 
die priace may regard r^igioa as he does lb* la«it 
thiesifelves^ as dependent on 'his omsk wilL T<l p^e* 
vent this iBcoavefiieace^ thei^e' ought lobe bboo^oicvi^ 
ol reHfffon^ for inflaac«i £sgi<^. baobs» wUdk &( S9i4. 
AMm '^ Tlw kiiig^ of: Beefia k thie^ chitf «sf lim 

* Oa laws, lib. ii, 

: 03 
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religion : but this religion is regulated ^ by the Koran. 
The Emperor of China is the fovereign pontiff: but 
tliero are books in the hands of every body» -to which 
he himfelf muft conform*. In .vain a certain Ea>peror 
attempted to aboliili them; they triumphed over ty- 
ranny, 

C H A P. IX. 

0/ toleration in point of religion. 

TTTE arc here politicians, and not divinea: But the 
^^ divines thcmfelvcs muft allow, that there is a great* 
difference between tolerating and approving a religion. 

When the legiilator has believed it a duty to pcrmk 
the excrcife of many religions, it is neceffary that he 
ihould enforce atfo a toleration amoD]pft thefe reb*gioii« 
themfelves. It is a principle, that every religion which 
is perfecuted, becomes itfelf perfccuting : For as foon 
as by fome accidental turn it arifes from periecution, it 
attacks the religion which perfecuted it; not asa religion» 
but as a tyranny. 

It is necefTary^thcn that the laws require from the fe- 
Teral religions, not only that they (hall not embroil the 
i(ate, but that they fiiall not ratfe dffturbances amoVgff 
themfelves. A citizen does not fulfil the laws, bjr ndt 
difturbing the government | it is requifite that he ^ool^ 
aot trouble any citizen whomfoever* 

C H A R X. 

The fame fuhjea eonthited, • • 
.■ . ■ 1 ■ . . . • : 'i 

AS there aric fcarce any but perfccuting religronfr that 
have an extraordinary zeal for being edabliOied ia: 
other places, becaufe a religion that can tolerate bther» 
feldom thinks of its own propagation; it muft therefore 
l>e a v^ry good civil law, when theJLate is already (atiBiied. 
with the eftabHfhed religion^ not to fufier the eftabliflv- 
toent of another. ^ . * : , . 'j • 

' '} ■ ' • 
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•This is then a fundamental principle of the politi- 
cal laws in regard to religion : That when the ftate" 
is at Kberty to receive or to rejeA a new rdigioti, it 
ought to be re}e6ted ; when it is received^ it oaght to 
be tolerated. 



C H A P. XI. 

Of changing a r^Bgwti* 

A PRINCE who undertakes to deftroy" or change 
the eftabltfhed religion^ of his kingdom, muft greatly 
expofe himfelf.. If his gQTemmeat is de%K>tic, he runs 
a much greater rifk of feeing a revolution arife from fuch 
a proceeding, than from any tyranny whatibever, and a 
revolution is not an uncommon thing in fuch ftates. The • 
reafon of this is, becaufe a ftate cannot change iti reli- ^ 
gion, manners, and. cuftoms in an ioftant, and with the ' 
fame rapidity as the prince publifhes the ordinance which 
cftablifties a new religion. 

Befidesy the ancient religion isconnef^cd with the 
conftitution of the kingdom, and the new one is not ; 
the former agrees with the climate, and very oficrt the ■ 
new one. is oppofitc to it. Moreover, the cttidetis, 
difgufted with their laws, look upon the government! 
siUfiady eftabliihed wilh contempt? they conceive a jia- 
loufy^^ainft.tbe |w;o religions, inflcad* of a^drm belief^ 
in one ; and, in a word, thofe innovations give the 
ftate, at leaii for {bme time, both bad citizens and bad 
believers. 



CHAP. XII. 

Of penal latoi, 

PEN A J- laws ought to be avoided, in refpeA to reli- 
gion; They imprint fear, it is true; but as religion 
has alfo j>enal laws which infpire fear, the one is effaced 
by the other; and between thefe two different kiQdsK>f 
fear the min'd beioaKi hardened. , . i ':' 
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Tbe thrl^tftinetof rcfigtm are fe cembby aodits pro« 
nu&t fo gtesCf t&at when tlicjr a&uate the miod, what* 
ever fff^ts tbe magiAcate may u£o to oblige us to re* 
n0iinee k» he fotinf ta leave itt Mothiog^ wh«n he deprive« 
us of the excrcHe of our religioOy and to bevcaire ua of 
nothing, when we are freely allowed to profefs-it. 

It 18 not therefore by filUng the foul with the idea of 
this great obje^ by haftening her approaeh to that 
critical moment in which it ought to be of the higheft 
importance, that fhe can be moft effcdually detached 
from any particular religion : A more certain way is to 
tempt her by ferours* by the conveniences of Kfcy by the 
hope» of fiovtoae: not by that which warns her of dan- 
ger, but by that whkh makes her forget it; not by thut 
w^ich fliocka her, but by that which throws her into^ 
iqdi&ceoce, at the time when other paffiona annate the 
miad, 9od tkofe which the reltgio» i»^ircs are haihed 
into fdence. A general rale in cfeaoging the rehgioa ) 
^hr <n«i]Katbna (boM be much ftroagep than the pcoakirs. 

The tem|icv of the humafi mind has appealed eve»i 
tn the nature of the punifhrnents they have employed* 
If we take h Ibrrey of tbe perfectttioB» in Japan *, wc 
fhifk find that they were more Shocked at cruel toraicata.' 
than at bdig feieria^ wkicb ranker weapy thQfra#rigbk» 
whjek are the moir difteult to iutmoiwt lipoma their ajH- 
peeving kfii diffibuh; 

. Lt it wordv kiftory fuli^iently inforroe- us, that peoal^ 
Uan bave BKver had aay other e0eA bat to ^llroy; 



CHAP. XIII. . , 

ji mofi bumUe remotfit^ce t^tie mqu^t9ri of Spain and 
Portugal. 

A- JEWESS of eighteen years of age, who was 
burnt at LiArmv at the laft Aut^^dt^fii %zt% oc* 
cafion to the fottowtag little piece f the moii idle, i 

* Ift the CoHeftltin of v<^yag«» ^ths^t coatirlbiut^ to tlie efiai*. 
bliibmenc of ta £ail- India Oompsnyi vol;'v;- * • '"' 
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beEcre^ Ant ever was wrote. Whea we tttempt t*- 
prove things fo evident, we are fure never to goii<^ 
vince. 

'The author declares^ that though a JeW| ke hu m 
refpeA for the Chriftian religtoo; and that he ikavid 
be glad to take awa^r from the princes, who are not 
GhrlftiaaB, a pktufiblfr pretence for perfecutiog this re>^ 
Egicmi. 

** You complain/' fafa he ta thft ioquilitors^ '* that 
*^ the Emperor of Japan caufed all tSe Chriftians in hit 
** domiaions to be burnt hj a flow fire. Bat he will 
«« anfwer. We treat you, who do not bdfeve like us,^ as- 
*^ you yourfcives treat thoie who do not believe like you: 
<* You can only complain of your weaknefr, which haa- 
<* lundered you from, exterminating us^ and- which baa- 
^ enabled us to extaminate you. 

^ But it mufl be confiefTed, that you are much mere 
'^ cruel than this Emperor. You put us to death,, who^^ 
'^bslieve only what you bcltevev hecaufe we do not be- ' 
^* lieve off that you believe. We follow a religion whioh 
*^ you. yourfelves know to have been formerly^ dear to 
<^ God. We think that God loves tt ftill, and you 
'^ think that he loves it no more: And becsniiie you judge 
'^ thus,, you make thofe fuSer by fword. and fire, wha 
<< hold an error fo pardonable, as to believe that God. * 
<^ ftill loves what he once loved. 

<< If you are ciuel to us, you. are much nu>re £o to our - 
<*- children; you caufe them to be bumt, becaufe th^ 
'^'fidlow the infptfatiofls given them by thofe whom the 
<< law of nature, and the laws of all nations teach theai 
« to regard as Gods; 

^ You deprive yourfelves of the advantage you have - 
** over the Mahometans^, with refpe6^ to the manner in • 
<< whidi their religion waa eftayiihed* When they 
'* boaft of the number of their believers, you teU them 
<< that they have c^tained them by inoloice, and that 



* The fource of the blindeft of the Jew* it, their not pcreeiving 
that the ceconomy of the gofpel as to the order o£ the dtfigns of 
God; and that it is in thu fight a confc^oence of hit iarnvtability 
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♦« they have ext?endcd their religion by the fword : Why 
** then- do you cftablirtryouri'by fire? • 

*' When yoQ would bring us over to you, we objcA 
•< a foufci from which you glofy to defccnrd. You reply 
«< to U8, that thottigh your religion* is •new it h dinnt j' 
^f and you prove it from its gro\J(ri!ig amfdft the perfecii-* 
" tion. of Pagans, and when watered by , the blood of 
*« your. martyrs. But at prefent you play the part of 
*^ihe DitK:leifianr/( ^d make us take youi-s. 

** We conjure you, ndt by the Mighty God' whbW 
*'*both you and we fcrve, but by thaft Chrift, who; you 
*• tell us, took upon him a human forto, to prbpofo him-* 
•• felf for an eaample for yon to follow > we conjtrre you* 
"to behave ^o us, as he' htnifclf would behave^ was he' 
<• upon earth. You would have us be Chriftians, and* 
-** you will not be fo yourfelvei. 

•*« But ifryott will not be Chriftians, be at lead men r 
^« Treat us as* you would, if having owly the weak' 
" light of jufticc which nature bcftowr, you had not 'a 
** religion to condn^, and a revelation to enlighten you; * 

«* If Heaven 'has had fo great a love for you, a^- 
*« to make yon fee the ircih, you have rcceivrd a great 
*« favour 3 But is it for children who >hdve received the 
^ inheritance- of their father, to hate thofe who have 
«<^not?' . : . : - 

♦* If you have this truth, hide it not from us by thcr* 
"manner in whrch you propofe it.' 'The char adteri (lie 
<' of truth is its triumph over hearts and minds, and not 
** that impotcncy which you confefs, when you would 
<« force us to receive it by tortures. 

*« If you were wife, you would not put us to death • 
<* for no other realbn biit becaufe we are unwilling to 
« deceive you. If your Chrift is the Son of God, we 
*• hope he wrll reward us for being- fo unwilfing to pro- • 
*« fane his rayftcries ; and we believe, that the God 
** whom bo^h you and we fefve, will not punifh us for* 
" having fufFcred death for a religion which he formerly 
** gave us, only becaufe we believe that he ftill continuei 
** to give it. 

" You live in an age in. which the light of nature 
** fhincs more bright than it has ever done; in whiich 
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*^ philufopliy has enlightened human > undcrAajidingjU 
win which the ^morality of yoiir gofpcl has h<tn i».orc 
** known ; in which the rtfptdlivc rights q{ roRnktndi 
*^ with regard to each other, and the eiTipire which 'one 
** confcience has over another, arc bcft under ftood.* If 
•'*yoii do not therefore (hake off your ancient prejudiccp, 
** which^ , whilft unregarded, mingle with your .paffions, 
f* it mufl be 'cdnfefied, that y.ou are iocorrigihlci in'^ 
f* capablc.of any decree of h'ght or .inftruftioi>, ; BDd a 
f* nation muil be vei j unhapp^ that gives Siuthority to 
*< fuch nctp. 

f< Would you have ua frankly tell you our thougbtsi 
V You confider us rather, as your cnenuea, th*n ta^.jhc 
** enemies of your religion; for if you loved your rcli- 
f gion, you would ^not fufFer it tp, be corrupted by fuch 
f * grofs ignorance. * ' ' ' * • *. -^ 

" It is neceffary that we fhould advertife you of one 
*« thing, that tr, if anj^ one in;iiipie« to' coddc (hall dare to 
** affert, that in the age in which we live the people of 
if Europe were civilized, you will be cited* to prove tlmt 
*^ they were barbariafis; and the idea they will have of~ 
M you, will be fuch as will difhonour your age^ a^4 
f^ fpread hatred over all yoiir contempovaries." n . .} 



C HA P. XIV, 

fFhy the Chrifttan religion Is fi odious in Japan* 

' i 

WE have already mentioned * the pervcrfe tempev 
of th^. people of Japan. The jn^^giftrates conQ-- 
dered the ^rdineffr which Cbriftianity. infpiref» whei^ 
they attempted to make the people renounce th^ir faiths, 
as in itfelf moft dangerous j they fancied that it increafcd 
their obttinacy. The law of Japan punifties feverely the 
Icaft difobedience. They ordered thena to renounce 
\\it Cliriftian n\}^^o^ \ they did not iotouacc it, thi< 

f Sookvi. chff»^. 
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«^l difobcdtencc ; they puniftied this crime, and thie 
continuance in difobedience Teemed to deferve another 
punifhment. 

FttDiftimcnts among the Japanefe arc confidered aft 
the r^vcoge of an infuk done to the prince. The fongt 
rf triumph fung by onr martyrs appeared as an outrage 
againft him ; the title, of martyr provoked the magi- 
ft rates; in their opinion it figniHed Pebel ; they did all 
in their power to prevent their obtaining rt. It waft 
tlieti thait their minds were exafperated, and a horrid 
ftruggle was feen between the tribunals that condemned 
and the aceufed who fuffered; between the civil laws and 
thofe of religion. 

C H A P. XV. 

0/ ike propagatiou ofreVtgtoiu 

ALL the people of the Eaft, except the^ Mahome* 
tans, believe all religions in themfelves indifferent^ 
They fear the eftabliHiment of another religion, no 
otherwife than as a change in government. Amon^ft 
the Japanefe, where there are many fcAs, and where the 
ftate has had for fo long a time an ecclefiaftic fuperior^ 
they never difpute on religion *. It is the fame with 
the people of Siani f- The Calmucs % do more, they 
make it a point of confciencc to tolerate every fpecies of 
religion : ^ Calicut || it is a maxim of the ftate, that 
every religion is good. 

But it does not follow from hence, that a rc%ion 
brought from a for diftant country, and quite diffwent 
in climalei laws, fnanners, and cuftoms, will have all the 
fiiccefs to which its faoliiie(s might eattide it. This it 
nore particuhu^ly true in great defpotic empire ) hcte 

« 6ee Kempfer. 

f ;7oarhiis't J4emDirtk 

t Hiftory o£ the Tartan, part J. 

I Pirard's Travels, cha^. »7* 
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ftrangen are tolerated at (irfi, l}ecau(e there is no attea- 
tion given to what does not fe^m to (jtrike at the author 
rity of the prince. As they ace extremely ignorant, aa 
European ipay render himfelf ^grptahlcf by the know- 
ledge he comoiunicfites; this is very ^ell in tjie begin- 
ning. But as foon as he has aiiy fjucceCs, w}ien difputeji 
^rifc^ land when men who hav^ (ojiie intereft become 
infornaed of it; as their empire by i,ts very nature abov^e 
all tilings reiquires tranquillity, and as the Icaft di/lur^ 
bance naay overturn it, they profcribe the neiy religion, 
«nd thofe who preach it ; difputes ^between tlie preacher^ 
breaking out, they begin to entertain a diilafte for a 
religion on which even thofe who propofe it are not 
agreed. 

O 



3 O O K XXVI. 

at Laws as j^l.ative to the Order of Things oh 
which they determine. 



CHAP. I. 

I/lea of tits hooi* 

-l||^;Ar.EN are governed by feveral kinds of laws; hj 
J^iL *Uc law of nature; by the divine law, which is 
..tb?kt of religion ; by ccclefiaftical law, qtierwife called 
.canon .law, ^which is that of religious .polity ; by the 
•law pf o^tioxis, which. n^ay be coniidered as the civil 
iaw 4>f the .univevfe, in which fenfe every nation is a 
citizen ; by the £^r)£ral political law, whofe objed is 
(that thapaajn wi£d<^m which has. been the foundation of 
.^ (pcieties; by the^patticu)ar political law, which relates 
i>io each fpciety; .by (he lawof conquefl, founded on this, 
/th^t ooe natioflih^ l)e6n.JveiUing and able^ or ha^ had a 

voi;. iL P 
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TJght to offer violence to aoother ; by the civil law ©f 
cvrry focicty, by which a citizen may defend his pofief- 
iions and his life again (t the attacks of any otheFcitizi:o ; 
in fine, by donveftic law, which proceeds from a focicty's 
being divided into foveral familiesi sdl wjbich have need 
of a parttcitbr govcrnnoent. 

-^Th<re are thcrelcsre different orders of laws, and the 
fublimity of huonn rcafoa confifts in peffeAly knowing 
to which of . thefe orders, the things that are to be de^ 
termincd ought to have a principal relation^ and not to 
throw into confufion th^fc principles which iheuld govern 
mankind. r 



^C H A P. II. 

- Of laws divine and humanm 

WE ought not to decide by divine laws what Hiould 
be decided by human- laws, Df»r determine \^ 
luiman what flio»Id be determined by divine laws* 

: Thde two forts of Iaw« di&t in their ongxoiXi in their 
-obje£l, and in their nature. 

It \» ilniverfally acknowledged, that human laws are 
In their own nature different from thofe of religion ; this 
h ^Xi in^ortant principles but ^^\^ principle is itfelf fub- 
je^ to oih^^rs^ which mud be enquired aften 

i i» It:}^ in the nature of human laws to be fubjtd to 
ail-l^e aecidejits which can happeir, and to vary in pro* 
portion as.j^he will of man changes; on the contrary, by 
tlie,na(tUr^.of th^ laws of religion, they are never to vary. 
iHuman law4 appoint for fome g^qd; thofe of religion 
for.ihe bf ft ; gt)qd may have another bbjefl, becauie there 
jjre m^uy. >kiKd$ of good; but the bcft is but one ; ft 
.C^80t'the':efor£ change* We may change Ltwa, becaufe 
•they ?t(e reputed no morerthaix gpod; but.th^ inffitotioos. 
of religion are always fuppofed to be the btft. 

i ,^* Tber^ arerki«gdomi| in v^hiqhtlK kwa arer of no 
Talue, as they depet^d only onthejcapriciout and fickle 
humour of the fovercign. If in thefe kingdoms the laws 
pf religion were of the fame nature at the httman lawsj 
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therlaws of religion too would be of no value. It fs 
hourcrer ncceffary to the fociety, that it fbould have 
fomcthihg. fixed ; and it is religion that has tins Ha* 
biiity. 

• g. The iiiiiu«Dce of religion proceeds from its being 
believed; that of human laws from- their faitfiag ftated»' 
:Atntiqiiity fiiits with^^eligioif, becaufeve Have frequently 
a firmer belie f^f things in proportbn to their diitance; 
for we have no ideas annexed to them drawn from thofe 
times, which can contradid them. Human laws, on 
the w coaitrary, rc<j|clve advantage from their novelty^ ' 
which implies the adlual and particular attention of the 
legiflator to put them in execution. 

CHAP. in. 

Of chil laws contrary to the law of nature* 

TF a..flave» fays Plato *, defends himfdf, and kills si * 
'*' freeman, he ought to be treated as a parricide. Thfk 
it a ctvillaw whicb |>tiBt(htfs iclf^defeiicey though di&ated 
by nature. ^ 

The law of Henry VH I. wbich condemned a man, 
without being confronted by witiicfies, wte contvary to 
fclf-defence. In fa£t, ta order to pafs (eittefice of €oii« 
demnation, it is niecefiary tl^t the witaefies fiiould kiiow 
whether the man sgainft whom they make their depofi<* 
tion is he whom they ac|iufe, and that this nmnbe at 
liberty to fay, I am not the perfdti'you mean. 

The law paffed under the feme reign, which con* 
demned every woman who having carried on a criminal 
commerce did not declare it to the king before (he mar- 
ried htm, violated the regard due to natural modefty. it 
is as unreafonable to oblige a woman to make this de- 
claration, as to oblige a man not to attempt the defence 
of his own life. 

The lawaf Henry 11. which condemned the woman 
<a death who lDfi?hcr child, in cafe Ihe did not make 



' * Jib. ti. on Lawib 
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known her pregnancj to the magtdrate, was not lefs 
contrary to fclf- defence; It would have been fufficient 
K> oblige her to ifiform one of her neareft relatioAs^ who 
might watch over the prefervation of the infant. 

GUndtbald * king of Burgundy decreed^ that - if the 
wifie or fon of a perfon guilty of robbery did not reveal 
the crime, they were to become (laves. . This law wa» 
contrary to nature: A wife to inform againft her huf- 
band! a fon to accufc his father! To avenge one crimi- 
nal a^ion, they ordained another ftill more criminal. 
. There has been much talk of a l^w' in England f » 
.which permitted girli fevcn years old to chufe a huf* 
band. This law was- fliocking two Wa^s.s it had no 
regard to the time when Nature gives maturity to the 
underftanding, nor to the time when (he gives maturity 
to the body. 

Amongft the Romans^ a father might oblige hid 
daughter to repudiate her hnifbaad :}:,. though he him- 
felf had confented to the marriage. But it is contrary 
.to Nature for a divorce to be in the po^er of a third 
perfon. 

A divorce can be agpreeible to Nature^ cnily when 
it is by confent of the two parties, or at lead of olie of 
them; but, when neith^f confbiitsi h is a monftroua 
kind of divorce. In fiiort, the power of divorcement 
oan be given only to thofe irho feel tbc ibconv«ntalcieft 
of marriage^ and wko are feafiblc of the mduient; when 
n is for their iat^eft to make them ceafc* 



^>^ 



* Iaw ef the BurjgundUns, tie. 47. 

. t' Mr. Bayle, in his criticUm on the hidory of Calv^aifb) fpeakc 
ef this law, page ^63. 

I See law j/ ill the code de rcpudiis et |udi€ie de moribus 
fublftto. 
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CHAP. IV, 

THE tavfdf Reetffulnthiw* J^eWttiU the diiMrdil 6f 
the ^dultereft, of thofc tif htt hufbrfrtd, to atcttftf 
her, ^rid to pttt the fhtircs of the h6\x(t to the totture. 
Ho# JflJquftottSf the tow, tfhidh icy j)tcf(h-tfc ^ put hf df 
ftioralrf, btcttufrtrf ft^tui'c, the oflgrtJ, the fource of all 
mijfa'Ktyf 

Wfth ]5rlcafttfe we behdid In titff theitfes ft y6irf)g he- 
ro exprcfa a* rfiuch hot¥ot- ag^lnft the dffco^ry of hti 
iDother-m^aw'tf gtiilt, atf sigarnft th^ garlt hfelf. Iti hi^ 
ffirptife, fhoiigh accuftd, judged, condertiiS^d, profcflbed, 
and cohered with ihf*Aiy, Ire fcjencefy ittth to /efleft on' 
tite akrtliitafcle btood frdm whtch Fh:fcdra fprang; hef 
abandons all that is mdl dear, the todft tefider t^jed, 
all that lies neareft his heart, all that can fill him with 
rage, to deliver hinfieif up to th« uafncrited vengeance 
of the gods. It 18 Nature's voice, the fweeteil of all 
founds^ ihat infpires u» with thi« pleafure. - 

C H A P. V. 

Ci^i in wh'teb 'me may jud^e hyt thefrinctfks (f the ciiU 
taWf M Rmlfthg tht prlntiflgi bfflk iai» bfHa'tnHi 



A' 



N Afheniarf law obliged cHSdren f to" jirovkle ioi 
ehefr fatfterr, whert ftHerf mto poverty j it* exeepjte^ 
thofc- who Were born- c^ a courte^aYi J', thofe Whdfc ch»; 
^ity had beerf ttffamtyufly proffittited by tMr fattlef,' 
and tliofei Whoch' He fiad- not learned ||' *Ay trade t)y whicft 
tliey mtght gaiA a liveiihrobdl 

' «• iri the' cbdifi 4jf the vitf^o'ti*, lib: sr. ei£ 4. iec. 13. 

f Under pain of iofamy, another under pain ofimprifonment. 

} Plvtarch, life of Solon. 

I Plutarch, life s£ Solf D| and GaUienui in e^iboit.- adb atfu cj t. 
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The law confidered that. In the firft cafe,, the father 
heing uncertain, he had rendered the natural obligation' 
precarious; that in the fecond be, had fullied the life he 
had given, and done the greateft injury he could do to 
bia children in d^epriving them of their reputatioa; that 
in the third, be had rendered infuppprtfble a Ufe which 
had no meana of fubfiftence. The law fufpended the 
natural obligation of.childrei^ because (he father bad 
violaud his; it looked upon the father and the Con a$ no 
more than two citizens, , and deternQiQcd in refpeA to. 
them only from civil and political views; ever con(idcring» 
that a good republic ought to have a particular regard 
to manners. I am of opinion that Solon's law waagood 
in the two firft cafes; that,, in which nature leaves thS; 
fon ignorant who is his father, and that where it in a^ 
manner dirc£ks he fhould not know him; but, I cannot) 
approve of it in the third, where the father has only vio« 
lated an obligation of the civil law. 

C H A P. VL 

Tlat the erder ef fucee/Jion or inheritance depends q^ the 
principles of pdUtical or civil law^ and not on thojc of^ the. 
law cf nature* 

nPHE Voconian law ordained, that do wonfkan fliould 
^ be left heirefs to an eftate, not even if (he waa an 
only child. Never waa there a law, fays St, Augudincf » 
piore unjuft. A formula of Marculfus treata % . that 
cuftom as impious^ which deprives daughtera of the 
light of fuccecding to the eftate of their fathers. Jttfti- 
^lan * gives the appellation of harbaroue to the right 
yrhich the males had formerly of fucceeding in prejudice 
to the daughters. Thefe notions proceed from tbeii 
having confidered the right of children to^fucceed to their 
father's poflefiions, as a confequence of the law of aatur^ 
which it is' not. 

f Pe civitate Dei, lib. iii 

I Uk ii. ci^ fa. • Novel ai. 
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Tht law of' nature drdalhQ, tliat fathers (^a!l provide 
for their' ehildrcn ; but it docs not oblige them to make 
them their heirv. The djvifion of property, the laws <rf? 
this diviftoji) and the facceiBon sfter the death of the. 
peffon who ha»:had this divilion, can be regulated only, 
by the cammunfty,' and confequently by political or civil 
laws. ."'■■'■' 

It il true, that^a poh'tical or civil, order fr^quen^y de- 
mands that childr^ fliould fu'cdeed to their father's eftat^^ 
but it does not always* make this neceflary. 

Thiere may be feme reafoni given why the laws of our 
fiefs appoint that the eldell of the males, or the nearcft 
relations of the male fide (hould have all, aud the females, 
nothiog, and why by the laws of the Lombards f the fif- 
t^Ts, the natural diildren, the other relations, and, ip thcit 
default, the treafury might (hare the inheritance with the 
daughters. 

. It was regulated in fome of the dy nadirs of China^ 
that the brothers of the emperor fliould fucceed to the 
throne, and that the children fliould not. If they were 
willing that the prince fliould have a certain degree of 
experience;, Jf they faired bis being too you^g* and jf it 
was become liecefiary to prevent eunuchs from pUcing 
chtldreh fucccffively'on the throne, they might very juft- 
ly eftablifli fuch an order of fucceffion ; and, when Tome i^ 
writers have treated thefe brothers as ufurpers, they hairer 
judged only from ideas received from the laws of theu 
own countries. 

According to the cuftom of ^umidi^ % Defalces, bnv 
ther oC Gak| fucceeded to the kingdom, not MaffiniiFt^ 
his' foil. - "r .-,'•■. 

There are monarchies merely ele£^ive ; and, fince it 19 
evident that the cJrder^ of fucceflion ought to be derived 
from the political or civil laws, it is for thefe to decide 
in what cafes it is agreeable to reafon, that the fucceflioft. 
be granted to children, and in vtrhat cafes it ought to b« 
given to others. 

+ Lib. ii. tit. 14. fee. 6, 7, and 8. w . * 

I Du Halde on th^ fecond djrnafty." 
• Livy dccad. 3, lib. xx. 
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In a Uagdom of Arabi* *, the daf the favareiga 
mounted tbe tbrotfe, thtf ftt guardijrAs (yvfer all the prcg- 
nmt wvimefl of the counrryi aitd the child wh« catte firft 
into the WOTld was tbe beir-appai^ent« 

Ia oDunf ries whcue polygamy is eftablifhe^, (he pritice 
bift manj children ^ the number of fheitt is much greater 
in fome of thefe countries than in others. There are f* 
ftates where' it is impoffifale for the pe6pfe to* marntaia 
tbe cbildnes otf the kingi they might therefore Make it a 
law, that the crown fh«)l detoive/ net on the ktag^s ehi!« 
drcti«. bat on thoie of hif fifter. 

A prodigious number of chifdVea ^mild ejtpofe the 
ftofe to the moft dreadful ctvil wars. Th6 order of foe* 
ceffion #hlch givet the erowa to the chiMren of th€ 
fifler, the namber of whoAi ta not Itttgct than thole of 
ai prince who hat only cac wife, mail preteat thefe 
inconveniencies. 

, There are pieopfe aitfortgft whom reafon^ 6f ftate, or 
foiiie maxima of rcligionv hate made it neeeflary th^ the" 
cfvwn fbottldi be always ^<d in a certain' family i frc/ttt 
brace, in laidiar proceeds the jeale^nfy c>f theh* | lribeir»' 
and the feat of b#ng the dtf^cAt: they have (fhere eon^ 
ceived that never to want prrivees of the Me^d^royal, they 
ought to take the chiidren^of the eldeft h&!tt of the king^ 

A general maxima: ic is an obligation of the law c4 
natore to pirovide for oar childrea; hat to* make ^ensf 
our {ncoefiim 19 am obUgax;io» of the eivil orr pdl^^e^ 
law. From hence are derived the difFercnif regblaft'6tfa,- 
withi refpe^ to ba^ardtt, in the dffierent edunHriefS of ^e 
world;; thefe are acc(»diag U the ei^ ev poK^ieai' la#a^ 
of each country. 

■ » SkWbe, 1»» «vi. ' - 

- t Ay at Lovengo in Attiat. fee tfie cottc&ion of voyages tfiat 
odRWibuted^ t0 the eftsMHhmdnt of snr ^a^ft-Tudia company, vol; 
ka.pux I. {L i£4. 

I See Edifying Letters, col. 14. and the voyages tfaStt ebnttlthife^^ 
to the eftahiilhment of an Ead- India company, vol. iii. part. 3. 
p. 644. 
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CHAP. VII. 

7J!kit we ought not to decide by the precepts of relipon whai 
behhgs onfy to the lam) of nature, 

npHE Abyfllne^ have a mofl feverc lent of fifty days^ 
'*' which weakens them to fuch a degree, that for. a* 
long tinre they are incapable of buflnefs: the Turks* do 
not fail to attack them after their lent. Religion ought, 
in favour of the natural right of felf-defenoei to fet 
bounds to tbefe cuftoms. 

The Jews were obliged to keep the fabbath; biit it 
vras an inftance of great flupidity in this nation not 
tp defend themfelves when their enemies chofe to at- 
tack them on this day. Cambyfes, laying fiege to 
Pelufium» fet in the firlt rank a great number of thofe 
animals wliich the Egyptians regard as facred ; the con* 
fequence was, that the foldiers of the garrifon durft not 
nuilefl them. Who does not fee that felf-defencc is a 
duty fuperior to every precept^ 

CHAP. viir. 

That we ought not to regulaii^ fy the principles of the canon 
lawt, things which fhould he regulated by thofe of the civil 
law, 

TD Y the f civil law of the Romans, he who took a thing 
■V privately- from-ttfacped place VWUf pthufhed cmlyftr 
the guilt of theft: by the | canoa law, h« is puiufhfld 
f(»r the crifn« oi fii«rikge. The cation law takes cog^i- 
zance of th< place; th« eivil law of the fa£t. But to at- 
tend only to the pkcc^ is neither to rifled on the nature, 
and dcfiflitioa of a theft» nor on ihe nature and defini- 
tion of facriicgjc* . 

* Colk^ion of voyages that contributed to the ciUblUhmeatvpf 
an £aft«Tadia company, vol. iv. p. 3^ and 103. 

t I<eg. 5. S. ad leg. JuUam peeuUtns. 

% Capite quifquis 17. queftione 4. Cujus obi^rtat. lib. xlil. ca^ 
19. torn. 3. 
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As the hufband may demand a reparation hj reafon of 
the iafidcHty of hit wife, the wife might formerly * de- 
mand 4t on account of the infidelity of the hufband* 
This cuftomt contrary to a regulation made in the -f*^ 
Roman laws, was introduced into the ecdefiailic courts ]:, 
where nothing was regarded but the maxims of canoa 
law; and indeed, if we confider marriage as a thing mere«» 
Iv fpirituat, and as relating only to the things of another, 
life, the violation is in both cafes the fame. But th^- 
^litical and civil laws ef almoft all nations have with 
reafon made a didin^lion between them. They have re- ' 
quired from the women a degree" of rcfcrve and continen- 
cy, which they have not exa^ed from the men ; becaufe» 
in women, a violation of chaftity fuppofe# « renuncia* 
tion of all virtue; becaufe womenf by violating' the laws 
of marriage, q«it the ftatc of their natural dependence; 
becaufe nature has marked the infidelity of women with 
certain figns; and, id fine, becaufe the children of tb« 
wife born in adultery neceflarily belong, and are an ex- 
pence to the hufband, while the children produced by tKe 
adultery of the hufband, are not the wife'sj nor are mm ' 
expence to the wife. 

CHAP. IX. 

That things which ought to he regulated ty the prineiplet ff 
civil law eanfeldotn he regulated hy thofe of reTtgum. 

TTHE laws of religion have a greater fublimtty; the 
•*■ civil laws a greater extent. 

The laws of perfection drawn from religion have more 
in view the goodncfs of the pcrfon that obferves them, 
than of the fociety in which they are obferved: the civil 
laws, on the contrary, have more in view the moral good- 
ne£s of men in general, than that of individuals. 

' * Beaufmaooir on the ancient cuftom of Beauvoifii, cht*p. iS.. 

t Law of the firft code, ad. ie^. JuJUm adulimis. 

\ At prcCeot th^y do not take cogoiiknce cf thefe thinn yi 
France. 
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Thus, venerable as thofe ideas are, which immediate!]^ 
fpring from religion, they ought not always to.ferve aa« 
fie (I principle to the civil laws, becaufc thpie have an* 
other, the genersJ welfare of fociety.> 

The Romans made regid^tions amoogil themfelre^ 
ta preferve the morals of their woiven ; thefe were 
political inilitutions. Upon the ^flaUi&ment .of mor 
narchy, they made eivil laws, on this, headland formed 
them on the principles of their civil government. When 
the Chrii^ian religion becanfie predominant, the new 
laws that were then made had lefs relation to the general 
reditude of morajsy.t.han to theholinefs of marriage ; 
they had (efs r<gA^ to the unioq of the two fexea to a 
civil, than in a fpirttnal ftate. . 

At firft, by the ^ Roman law, a hufband who brought 
back his wife in^o his hotife, after ftit had been found 
guilty of adultery, was punifhed as an' accomplice in her 
debauch. Juftinian f from oth«r princtples ordained, 
tbat during the fpace of two years he might go and take 
bfc again out of the monaftery. : * 

Formerly, when a woman, whofe buiband was gone 
to war, heard no longer any tidings of him, (he might 
eafily marry again, becaufe (he bad in her hands the 
power of making a divorce. The law of J Con{lantine 
obliged.the woman to wait four years, after which (he 
might fend the bill cif divorce to the general ; and, if 
her h6(band returned, he could not then charge her with 
adultery. But Juftintan H decreed, that, let the time be 
cttir- fo idng afttir thrf departure of her hufband, fhe (houM 
not marry, unlefs by tbe dtpoiitlbn arid oath of the gene- 
ral ihe could prove thl^ dnath of hef hufband. juftiniaa 
had in view the inditTolubility of marriage; but we may 
fafely fay, that he had it too much in view. He de- 
manded a pofitive proof, when a negative proof was 
fufficient; lie re<|uired a thing extremely difficult, to 

* Leg. II. $. ult. ff. ad leg. Juliatn. de adult^riifl. 
f Nov. 134. col. p.cap? 10. tit. 170. 
'I l$tg, 7. cod. de repudiis et jodicio de mbrib. fublato. 
I Atttb. hodie ^uaatifcum^ue, code de rcp«dtifc 
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give an account of the fate of a man at a frrcAt diftance, 
and expoifcd to fo many accidents; he prefumed a crime, 
that 169 a defertion of the bufband, when it was fo na- 
tural to prefume his death. He injured the common- 
wealth by dbllgfing women to live out of marriage ; 
lie itijured individuals by expofmg them to a tho.u{an4 
danger*. 

The law qf Jullinian *, which ranked araongft the 
caufes of divorce the coafent of the huihajid and wife 
to ent*r into a monaftery, was entirely oppofite to th^ 
principles of the dvil laws. It is Hfitural that the caufe? 
of divorce fhould have their origin in certain impedi- 
inents, whidi could not be forefeen .before marriage; but 
this defire of preferving chaftity might be forefeen., fince 
it IB in ourfelves. This law favours inconftancy m a 
ftate, whfich k by its very nature perpetual ; it ihocka 
fhe fundamental principle of divorce, which permits the 
diflblution of one mitrnagc, only from the hope of another, 
in fliort, if we view it in a religious light, it is no mpr^ 
than giving vi^ims to God witUoi;Lt a facri6^e. 



C H A P. X. 

Jn fwhai cafe we ought to folloiv fhe tkmllanu which pBrnits 
and not the law of religion which forUdf* 

tHTH-EN a religion which prohibits polygamy is in- 
^^ troduccd into a country where it is permitted, wc 
csQDot ^elieve^ (fpeaking only as a politician,), that the 
lawa of the country ought to fuSer a man^who has m^ny 
wives to eqftbrace this religion, ualefs the magiftrate or 
the hulbsHid /hould indemnify them by j-eftoring them 
bvc^t way Of other to their civil ftate. Without thip 
their condition would be deplorable ; no fooner would 
they obey the laws, than they would find themfelvef 
deprived of the greateft advantages of footety. 

« A^th. ^uod hodie^ ci>4ejd£«pjpyjiijli» 

Digitized by CjOOQIC 



Cbap- 1 2. THE SPIRIT OF IL&WS. . «7^ 

q HA P- XL , 

That human courts of jii/ltcc Jbmld not he regulated hj th&- 
maxlms of thofe tribunals which relatM to the other life* 

'T'HE tribunal of the inquifition, formed by tkc 
^ Chnftian mooks on the idta of the tpibunal of peni- 
tence; is qoAtraf7 to all good policy* It- ba» every where 
met with a general didikey and mud have f^nk uoder the 
oppofitioDs tt met wkh, \i thofe who w^e refolvedto efia^ > 
bli(h it had not drawn advantages even from thefo OfK 
pofitions^ , 

This tribunal is infupportable in all go^^riMiHsnta. Iii«- 
monarchies* k only makes inforna>ers/an^ trait<M:^ io jc^ 
p^blica it oi)ly forma diihon eft mei>; in a <kfpalic fta^i 
it \& a« deftru^iivje as the goyemm^ujt it£erl£. - ^ 

CHAR XIL 

The fame fuIjeSt continued. 

IT i«otJc abafe of thi« tribunal, that of two pcrfont 
accu£ed of the fajne crime, he who denies is con*" 
djemned to die^ and he who confe^Tes avoids the punifli- 
gaent. This has i^ fouroe in monadic ideas, where he who 
de^nies feems in a (late of impenitence and damnatioo* 
end he who confdfes io a Rate of repentance and falva- 
tion. But a difim6lion of this kind can have no relation - 
f human tribunals. Human juftice, which feea onIjp< 
the anions, has but one compa«^ with, men, namely» \ 
that of innocence; divine juftiee, whk>h fees the thougbts^i' 
has two, thaii of innocence' and.rcpentanice« t 



Vol. I^. Q^ 
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itt vAat^CMfest mth reg^r^^io marri^gftf ^we ought to folr 
low the laws of rellgtonyiand in what^aafcs' we JbovlJ 
fop&^'tbe civil laws. ' ' • ^ ' ^ 

TT has^ happened in^U ages,«n4 countries, that religioq 
7-, hatf.l|€en blended with, in?urriage«, W^en certain 
thlngfit.haii;f:-bcc9 confider^d aa impure, or UDbwful, an4 
i»t(^ ^^^efcrt^elefs become necetfacy, thejr Vfcre, obliged to 
caUia religion to legitimate in tbe.jO;i^:(^^^d[to re?; 
prd?€i 10 rotjiers. ,r . ' • .-\ • r" 1 ;. .. -., '/.V. . \^n 

;^Qi& (he other hand, as marriage js^ of all hup^sin ac- 
tiQASy, that in which fociety is moft iot^re^cd, k became 
proper that thi^ihould bc/egulatcd by thip^civilla.^s." 

Every thing which relates to the nature, of, ^m^rriagCiL 
its form» the manner of contrading tt» the^ nuitfuTnefs 
it occafionsy which has made all nations confider it tis the 
objedofa particular benediction ; a benedidion which » 
not being always annexed to it, is fuppofed to depend 
on certain fuperior graces: all this, I fay, is within the 
fefort of religion. 

r;The'<co.nfeqaencet of this union^ with vegfurd to pro- 
perty, the reciprocal advantages, every thirig which hat 
it relation to the new family, to that from which it fpningy 
und to thi^ which is exp^Aed to arife; all this relates to. 
the civil laws. ^ . * - 

As one of the grtat ofajefts of marriage is to'4ake a- 
way' that uncertainty which attends unlawful con|fin£tion8| 
religion here Iftamps its feaU and the civil law joins theirs 
to It; to the end thai it may be as authentic as poflible* 
TKus, befides the c6ndtt%ns required by religion to 
make a marris^e vdid/di? ^ifL laws may ftill cxad p- 

Thc civil 1aw» receive tbis'jpower from their being ad- 
ditional obligations, and not contradidory ones. The 
}aw of religion inlifts Upon certain ceremonies, the <ivil 
|«wf op 1^9 c^niept of faihcf S| in this cafe tbef 
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demand fotisethtng more than that of religion, but thqr 
demand nothing contrary to it. 

It foUovirB ffom Ystuce^ that ^$7 religious law muft de- 
cide whether the bond be indifToluble or not ; for, if the 
laws of reKgion had made the bond indifToluble, and the 
ct^l laws had declared it might be broken^ they would 
be contradiftory to each other. 

Sometimes the regulations made by the eivil laws with 
refpedl to marriage arc not abfolutely necefiary $ fuch are 
thoie eftabljihed by the laws, which, indead of annulling 
the marriage, only punlfh thofe who contrafb it* 

Amongd the Romans the Papisin law declared thole 
marriages titegal which hstd been prohibited, and yet only 
fubjcaed thertT to k jTcnalt^*; but z fenaiuf€9Hfii!imtt^ 
inade at the inftanCe of the Emperor Marcus Antoni< 
BUS, declared them void; there then no loriger fubfifted f[ 
any fuch tning is a marrlagb, wffe, dowry, or huiband. 
The civil laws determine according to circumftaficeti 
^metimes they are mx)fl attentive to repair the ieyil; a« 
others to preVent it. 

^ » . ' ' '^ ^. •••---,' ^ • .■. - -> 

In iubai tnflances marriages between relations Jtouli h Hf^ 

gulatid iy Ae it^vs rf noHtrei ekd m ^bat :infiaiU$s, iy 

' the ct'oii hHvi» • < I 

XTTITH^ regard :to the proTiibitiOii of Carriage le- 
7 T/.tw^ecn relations, it is a thing extremely delicate to 

fix exaftly the point at which the laws of nature ftopj 

|iid where; t})!C. civil laws begin. For this pUrpofc w^ 

muft effablifc iqme principles. 
^ The marriage of the fon with the mother confounds 

theilate of things; the iba aught to have an unlimited 

* Set what hath hcen £ud on this (hbjed in bode zxtti. 
diap. ir." ^' 

. f See law 16./. it rttu mpiiarum, and kw 3. J I. alfo Digeit* 

de dOnaticmbus inter viritm tt uxerenu ' * 
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tfcrpe6k to his mother ; the wife* owes an unlimited re- 
fpedt to her hufband ; therefore the marriage qf the 
JDother to her fon would fubvert the natural ftate of both. 

Betides, nature has forwarded in wt>men the time in 
which they are able to have children* . but has retarded 
it in meo; and, for the fame reafon^ women fooner lofe 
this ability, and men later. If the marriage between 
the mother and the fon was |>ermitted, it would almoft 
always be the cafe, that,, wken the hufband was capable 
of entering Into the views of nature, the wife would be 
incapable. 

The marriage between the father aod the daughter is 
contrary to nature, as well as the other ; but it is lels 
contrary, becaufe it has not thefe two obftacles. Thus 
.the Tartars, who may marry their daughters *, never 
marry their mothers^ as we fee >q the accounts we l»vc 
of that nation f . 

It has ever been the nati»ral duty of fathers, to watdi 
ovqr the chaftity of their children. Entruded with tb^ 
care of their education, they are obliged to preferve the 
body in the greateft pcrfeftion, and the mind from the 
leaft corruption ; to encourage whatever ha« a tendency 
to infpire them with virtuous deiircs, and to nourifh a 
becoming tendcrnefs. Fathers, always employed in pre- 
fervuig the morals of their children, mud have a natural 
avertion to every thing that can render them corrupt. 
Marriage, yDu will fay, is not a corruption ; but before 
marriage they muft fpeak, they muft make their perfons 
beloved, they muft feduce: it is this fedui^ion which 
ought to infpire us with horror. 

There fhould be therefore an unfurmountable hairier 
between thofe who ought to give the education, and 
thofc who are to receive it, in order to prevent cveiy 
kind of corruption, even though the motive be law- 
fuL Why do fathem fo carefully deprive thofe who are 

• This law is very ancient amongft them. Attila, fays Prifcui 
i» iiit emisairy, flopped ia a certain place to mtrry Efca fait daugh- 
ter. A thing permitted, he adds, by the laws of the Scythiaot, 
P» a». 

fHiftory of the TarUrs, Part iii. p. »36. 
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to marry their daughters of their cotopany and faml- 
Iiarity? 

The horror that ariTes againft the inceft of the brother 
with the fifter fhould proceed from the fame fource. 
The defirie of fathers and mothers to prefcrve the moral* 
df their children and families untainted, is fufficierit to 
infpire their offspring with a deteftation of every thin|^ 
that can lead to the union of the tWo fcxes. 

The prohibition of marriage between coufm-germans 
has the fame original. In the early ages, that is, in thi 
times of innocence; in. the ages when luxury was un- 
known, It was cuftoniary for ♦ children upon their mar- 
riage not to remove from their parents, but to fettle I'rt 
the fame houfe, as a fmall habitation was at that time fuf- 
ficient for a large family : the children -f of two brother*, 
or coufin-germans, were confidcred both by others and 
the mfelves as brothers. The cftrangement then beiweeh 
fhfe brothers and fillers, as to marriage :|:, fubfifted alfo 
between the coufinrgermanS. 

Thefe principles are fo ftrong and fo natural, that they 
have had their influence almofl all over the earth, inde- 
pendently of any communication. It was not the Ro- 
mans who taught the inhabitants of Formofa f|, that the 
marriage of relations of the fourth degree was inceftu- 
ous : it was not the Romans that communicated this fen- 
timent to the Arabs* : it was not they who taught it to 
the inhabitants of the Maldivian iflands f . 

But, if fome natiorrs have not* rejected marriages be- 
tween fathers and children, fitters and brothers, we havi 

* It was thus amongft the ancient Romans. 

-f* Amongft the Romsins they had the fame name ; the cctufin* 
germans were called brothers. 

^ It was th\is at Rome in the firft ages, till the people made m 
law to permit them; they were willing to favour a man extremely 
populif Who had married his coufin-german. Plutarch's treatijg, 
entitledj ^ejiions concerning the affairs of the J^omans. 

I CoiledioQ of voyages to the Indict, vol* v. part X. An ac- 
count of the ftate of Formofa. 

f Koran) Ch^. Of W09»n. f $ee Prancis Pirajrd. 
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ieeo in the firft book, thai int^tgeot beiogs do not 9I' 
vraya follow the law of patore. Who could haite unarmed 
Ut Reltffioiu.tdei^s ha«^ fre^nitj.nade them falliato 
thefe mmakeiw.' I£the.iV%nan»,aQd« the Pcriians annr- 
ned their vtpthcrf, the 4<'4i were iBfluflpced by a religt- 
.OU& rc(ptA.fqr &ct^^^m§t{^^J\»it€i9MkAiA it becswfe - 
the rel\gi9fi.j^ |gpriH4cr..gl9Cbft flnfdrea^ f^rto (thxSe 
marriages, if ,f ^ r^^gy ptiant ;,Married abfair fifteit, . it 
proceeded'frpm ..the. wild^cft: fff Uhe iBgypOtan. rclt^ion» 
which cof)recK9te4 thefe fita^agct ia honour of Ifia, At 
the fpirit of religiou leada u«t tpatloapt whatcrcris great 
and difficulti we .cannp^jftfcf thit atUug ia natmal.from 
itftbeipgconfccrated }3)(;i/alfi religions. ' <: 

Th^ principle whi«h-^9^r9l§:U9Mthitt npaitbget betaBecn 
fetjiers .ar\d cJj,ildreni;.ibctyff^,AroifceTa> aad fiften, jte 
pfohibite49 \if order; lo.pi^ffrve ^natural ait>deft|r 10 faori- 
j^eat will helpMf (o tl^ difcoyery.ofi t^Mfemarni^cs that 
are forbjddeu by the. la^r^of. jo^tMreii aod of thofe whidi 
can be fo only by the civil law, 1 

A$ children dWisllf.Pt&i^rif fiif^^M ta dwell in 'their 
father's houfe» and cpoff}qti«n^l)i,i^ei&^fon ^ith the %|(- 
mother^ the ftepfath^r witb the fte{^datfghtcr aj; inrifie^ 
iUughter, t|i^> iparrjfige })el w^^ thftm. ii^ fofbtddea by tlie 
law of nature* In this cafe the refemblance has tht fttum 
cSc6i as the reality, becaufe iC fpriogs frona the ikme 
caufe : Th^ i;ivil laiw oeither can, nor ought to perdik 
thefe marrisiges. . . . ».» 

^^, There are nations, as we have already obfenrcdf^s* 
4paong{l whom coufin^gcmKtns are eonfidered as htolhevi|| 
becaufe they commonly dwell in the fiime hoafc; tbcff 
are others, wh«ire this cuftom is not knowa»< Amoag^ 
^he iirft, the marriage of coufingermana ought to b^iafc* 

fird^d as contrary to nature; not fo amdng the 6therA 
ut the laws of nature cannot be locaL. Whevefore wbe» 
thefe maniagesare forbidden or permitted, they i^e, ac* 
cord? i}^. tp ^bj cjrciH»fta^qC3i pc5mU,iQd o^ fgtbiijdcn by 
a civil Uwi. 



* Xhey were eonfidered as mere heaonmble. See fhilo pit 
fiecioiik^k Uiik^ qus Pertinent ad muff§L dtcalotL Fmris^ 164a, 
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£M9 noM necefiary cuftoiii for thebrotfaer-tn-law ail<) 
^.^>iHi^r^in-law to dwell in the fame howfe. The mar- 
riage between tlienvia ik>t"the<r'^rdhlbited 16 prerei;'fe 
cliaftity in the family t and thcrUw, vihich forbids 'cr 
' pttmlta |t^ is iMt a law of natil^e, ' but it ctvtl law/ regiu 
' £i^ by dveaaftaateiy af}d^de)>elldi!iiiK ^ Hie <iift6nt8 ot 
^caeh country 9 '^fa«ff ire^GCife8'<im#bteh Hie lawt depet^d 
-pii the ntoreb lor t:vftoMif ^^tbe iJaWabtlAnts. 

ThedvillEn^sfbrbidilia^tlajl^sv when;by thet^ 
^received in a cenaia^ooumry^ they are found to be rn the 
£aemc ctrcamftaacet. as: tbofei^ fb^Mdcn by the lawofna* 
tme; and they permit lli^^ when thia is not the cafe. 
The prohibitions of the lawk of nature are inTariablef 
bccaodEe the thiiig: oil mki^ they -depend is invariable ; 
^e fsither, the mother, and'th^ children necefTarily dwell 
in the fame houfe. But the pfohiUtroni of the curil 
laws are accideaul, bccaufe they depend on an accidental 
.icintumftanceV coofinf^eraung and others dweUing in the 
boufe by accident. ^ . 

Thk explains why the laws of Mofes, tho(e of'th^ 
Egyptians *9 and of many other nations, permitted the 
marriage of the br6thcr-in*law with the fifler-in-law, 
m^ilft the& tTcry marriages were difallowted by other 
jiatioa^^ 4b" 

V ifeathe Indies they have a very natural reafon fot 
mdhiittii^ this fort of marriages. The uncle is ther^ 
confidered as the father, and is obliged to maintain and 
edobatc his nephew, as if he was his own child : This 
lifttoeods £ft>iii>the difpofition of thefe people, which ts 
|pociJ-naitur<d4nid full of humanity. This law, or thii 
^^nfliml, has produced another ;= if a hufband has loft hit 
Wifo^( he does not fail to marry her lifter; and this is ex^ 
Irendely ntttmt;-^r his new coi^rt becomes the mothet 
af iherfiffer^ children, and not a cruel ftepmothen 

J, • I « -i ^ - ■ ■ ? ■ 

' I f ^ Ikii Uw Zi ^ the tode Dt inc^it tt tmUibm nu^iax. 
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^hatiue Jhould not, regulate^ hy the frinciples of poltUcal 
law^ thofz things which depend ^9fi the principles of civil 
law. 

A S men have given up their fiattital independence to* 
^^ live iindir political laws, tfiey have given up the 
natutal cbmrhuhity of goods tb live under civil lathis. 

By the iirft, they acquired liberty; by 'the fecond, 
property. We ought not to decide by tha latvs of Hi 
berty, which, as We have already faid, is only the gd^ 
ternment of the comraitnity, Wh^t ought to be decided 
by the laws concerning property. It is i paralogifm ic^ 
fay, that the good of ^ the individual ought to give way 
to that of the public : This can nev6r take place but 
when \\xt government of thfe commdbity, or, in other 
i^ords, the liberty of the fubjeft is concerned; this doei 
tiot affeft thole cafes which relate to private property, 
Becaufe the public good confifts in every one'^ having 
that property, which was given him by the civil lawif^ 
invariably preferved. 

Cicero maintains, that the Agrarian kws were uni 
}uft; becaufe the community Was eftabli(h€d with nrf 
6ther view, but that every one toight be able to prefferV^ 
his property. 

Let us therefore lay it down ad a certain maxim, that 
tvhenever the public good happens to be tht matter hi 
queftion, it is never for the advantage of the public to 
deprive an individual of his property, or even to rttrfencH 
the lead part of It by a.lavv, or d pblitical regulation'. 
In this cafe we fhould follow the rigour of the civil law, 
whicb is ^he palladium of property. 

Thus, when the public has occafion for the eftate of 
an individual, it ought never to a£^ by the rigour of po- 
litical law: It is here that the civil law ought to triumph, 
who with the eyes of a mother .regards every individual 
as the whole comrounity. 
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♦ If the political magiftrate would ercft a ful^c edifice, 
or make a new road, he mud inderaflify thofc who aife 
injured by it; the public is in this refpe^^ like an indivt*- 
dual who treats with an individual. It is full enough, 
ihat ft can oblige a citizen to fell his mheritance, and 
that it. can llrip him of this great privilege which Ife 
iiolds from the civil law, they not being forxicd to alie- 
ouite his poffeffions. 

After the nations which fiibverted the Roman ^ftnpiTt 
-hiid abufed their very conquefts, the fpirit of Hbcrtj 
called them back to that of ei^uiry. They exerciled tWc 
fnoft barbarous laws with moderation : And if any onb 
^otild doubt the truth of this, they need only rcaQ 
jBcaumanoir's admirable work on jutifprudtnce, wriitefl 
in the twelfth century. • 

They mfended the bighw^ays in his time, as we do nt 
prelefft. He fays, that when a- high-^^ray cemld not be 
repaired,' they madt: a new one ^s^near the old as poffible*; 
but indemnified the proprietors at the expence * of 
thofc who reaped any advantage from the road. They 
determined at that time by the civil law; in our dayswt 
fict^emune by the kw of politics. 



CHAP. XVi. 

5"3ki/ we ought not to decide hy the rules of the cvnU Ai«^ 
when k is proper to decide ty thofe of the pokAcal law. 

MOST difficulties on this fubjed may be eafily folvedj 
by not confounding the rules derived from prow 
petty with thofe which fpring from libet'ty. 

Is the demefne of a ftate or gOiremment alienable, ot 
is it not? This qutftion ought to be decided by the 
political law, and not by the civiL It ought not to \it 



♦ The lord afipointed colteAot^ t6 receive the toll from th* 
pea&nt, the gentkmen were obliged te oontribtite by the cooot^ 
and the clergy by the bilhop. Beaumamir^ Chsi^^jkVXy 
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decided by the civil law, becaufe it is as neceffiiry thaC 
^ere fliould be demefnes for the fubfiftcQce of a ftatCs 
as that the ftate (hould have civil lawa to regulate %hc 
difpofal of property. 

The order of fucceffion is, in monarchies, founded OD 
tbc wel&re of the ftate, which makes it neceflary that 
this order fhould be fixed, to avoid the misfortunes which^ 
I have faid, muft ariiie in a defpotic kiagdom, where aH 
it uncertain, becaufe all is arbitrary. 

If then they alienate the demefDe« the ftate wfll be 
forced to make a new fiind for another. \ But this expe* 
dieat overturns the political government, becaufe, by the 
nature of the thipg, for every demeibe that (hooM hm 
cftabliriied, the ,fubje6l will always be obliged to pay 
more, and the fovereign to receive lefs; in a word, the 
demefnc is neceflliry, and the alienation is not* 

The order of the fucceffion is not fined for the fake 
of the reigning family; but becaufe it is the ioiereft of 
the ftate that it fhould have a reigning family. The 
law which regulates the fucceflion of individuals is a 
civil law, whofe view is the intereft of individuals; that 
which regulates the fucqeQiqu to. monarchy, is a political 
law, which has in view the welfare and prcfcrvation of, 
the kingdom. 

It follows from ,^encc, t))at whf^the political laif haa 
cftablifhed an order of fuccel$on in a kingdom, and this 
order is at an end, it is abfurd to reclaim the fucctffip;i 
in virtue of the civil law. of any i^suqo whatfoever. One 
particular, fociety does.not make lawrt for another fooietj*. 
The civil laws of th<; Romany are no more appHcajble thaa 
aiiy other civil law«8..i %^^J ^hemfelyes did 4iQt inake 
ttie of them^ tp^ht^n'thfy pppfi;rded.againft kings : and : 
the maxims by which, tl^ey judged kings are fo abonuna- 
ble, that they ought pevcr to be revived. 

It follows alfo from hence, that when the political , 
law has obliged a family to renounce the fucceffion, it 
is abfurd to iniift upon the reftitutions drawn ftom the 
civil law. Reftitutions are in the law, and may be 'ghdH 
againft thbfe who live in the law: but they are not pro- 
per for fuch as have^beea ntjifed up fof' the bWf and whe 
live for the hiw*. . , . . . 
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^*lt- i« rlcliculous to pretend to decide the rigHtB oC 
kiDgdocDS, of nations, and of the univerfey.by the fame' 
maxims on whieh (to'biake ufe of an expreflion of Ci^ 
cero * ) we (hould decide the right of a gutter betv^en" 

/ •'•- • '""iC'-H A P. 'xyir: ' '' . Si.': 



n 

A 



The JamB JuhjcS eadtinwd^ 



O^STRACTSM ought t6 be examined by the nilca 
\ of the political, aiid not by thoie of the eivil law ; ' 
aft'd fo^H^ is'this iixllorn'^from rendering a popular go-^ 
Tcrnment odious, that it 1^, oti thi contrary, extremely^ 
adapted to prove its lenity. We fhould be fenfible of 
this oorfelves, if, while bani^ment is always confidered 
ambngft us as a penalty, we were able to feparate the 
idea of oftracjfm from that of punifhment.^^ 

Ariftotle t tells us, that it is univerfally4powed, th«^t^, 
this pradic(^ has foniething in it both humane and popu- 
lar. If in thofe times and places whtre this fentcrice ' 
was executed, they found nothing in it that appeared' 
odiovis; is it for us, who fee things at fuch a diftancc^. 
to think other wife than the acciif<W| the judges, and the 
accufed themfelves? 

And if we confider that this judgment of the people 
loaded the perfon with glory on whom it was paffed; that 
m^en at Athens it fell upon a man without X merit, from 
that' very moment they ceafed to ufe || it; wjf Aiall iind 
that- numbers of pedpfe tnve entertained a Mfe idea of 
it, aiid^that it was an admirable law, which could pre- 
irent the ill confequences which the glory of a citizen ' 
n^ght produc^, by loading him with new glory. 

• Lib. t. of Uwi. , ; * ? 

f Repub. lib iti. cap/rj. - 

f Hyperbohli' ^Itliitiilclk, filrof Arffii^et^ 
I U was found appofite to tlic Ipirit of the legidator* 
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Tfjat 'his nectary %'mqutre *wJ}etSer the laws which feem 
^ J, ,cofit^ac^^qry,a/-Aoi^e fanuclcifi, ^, , . -, . ^ 

A 'jf Jlome, the^ hufband was^ permitted tf) fend bjt '' 

^ ^}^^ \^^^^^\\^^'.^ Flutarcn tell» us, this * in ep^pr^fs ^ 

teWis. ' ''tVe'know that Cato lent his \ wife to Horten- ' 

fius, and Cato was not a man to violate the laws of bis ~ 

country. . , 

On the other hand, a h'ufbiand \v^o fufFered his wife 
to be debauched, who did not bring her to juftice, or 
who took her again af^r hcj 4: coodew^nation, was pu- 
nifhcd. Thefe laws fecm to contradidl each other, and 
yet arc not contradiAory. The law which permitted 
a^Romati fe lend his ^wife waa viiibly a Lac^d^moniani . 
in{litutiQi\j( eftabj>ftied jsvith ^ view of giving the repyblic 
children of a good fpecieg, if I may be allowed the 
te^m^: .-The other had in view the' prefervatipi^oif mofals* ^ 
"ijbs firft WIfrjaw of politics, the fec9nd a civil law. 



CJ HA r. XIX. 



That we ouvhi not iof/p^ctde thofe things by the civil tav/f 
which ought lo be decided by. dQtt^/lklafvs* 

nPHE^law Q^^^f yifjg^th^s iJijo\n5^,' tji^t the |j llav?f^ 
^ 'ofihe^houf|?ma|l be obliged to bind tne man and 
wqn^ai) they furpiife jp adijlury, and to present them lo^ 
the huftapd^a^id to thjE: jud^^e: A,, terrible law, whicQ ., 
puts into the baods, of f^i^H mean pevfons the care of 
public, donjeftic,. and ^riv^tc vengeance! ,^ "'. 

This law can be no vvherc pi:oper but in the feKagh'ot 
ot the Eaft, vi'here the flave who. has the charge of i%^ j 

• Plutarch b.h is coiinjpapifpn bctvvcen L)rcurgui andlS^in^ ' ^' ' 
t Plutarch, life of Cato.' ' ' ' ' ^, . [\ ' . 

\ Leg II. fe(5l. ult ft- ad legv Jul. de adjilterUl* 
I Ub.iiltit,4.fc<a;<. " : . O l_. 
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iQcIofure, if deemed an accomplice upon the difcovery 
of the lead infidehty. He feizcs the criminals, not f^ 
much with a view to bring; them to jufticey at to do 
jiifticc to himfelf, and to obtatn a fcrutiny into the cir- 
cumftances of the action, in prder to remove thefufpicioa 
of his negligence. 

But, in countries where women are not guarded, it 
it ridiculous to fubjedl tho(e who govern the family to 
the inqui(ition of their flaves. 

This inquifition may, in certain cafes, be at th^.i^oft 4 
particular dpmellic reguJationi but never a civil law^ 



C H A P. XX. • 

Tiat we ought not to dtctde hy the prinetfkj of the th'J- 
law/y tbofe things which belong to the law of nations, 

T IBE.RTY confifts principally in not btfflg forced 
^-^ to do a thing where the laws do not oblige. Peo]^ 
are in this ftate, only as they are governed by civil lawi^ 
and becaufe they live under thofe civil laws they are free. 

It follows from hence, that princes who live not 
among themfelves under civil laws, are not ixsit ; thoy* 
are governed by force; they may continualiy forqe, or 
be forced. From hence it follows, that treaties made by 
force are as obligatory as thofe made by free confent« 
When we who live under civil la we, are, contrary to Uw, 
conflrained to enter into a /contrad, we noayj by ^h« 
affiftance of the law, recover from the eifeda of violence: 
But a prince, whp b always in that (late in which he 
forceg or it forced, cannot cooipla-in of a treaty which 
he hat been ojbliged by violence to entc< in^o. Ttiis 
would be to complain of his natural date ; it would 
fieiem at if he would be a prince with refpe£^ to other 
princes, and as i£ other princes fiiould be fubjcSs >wifh 
refpe6l ^o him ; that iti it would be contxjiry to the 
aature of thing!.' 

Vo^. II, R 
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CHAP. XXL 

^bai we Jhould not decide hy poMcal laiosy things ivhicb 
belong to the law of nations, 

POLITICAL laws demand, that every man be fab- 
je6l to the criminal and civil courts of tbe country 
frhere be refides, and to the cenfurc of the fovereign* 

The kw of nations requires^ that Princes fiiall fend 
ambaffadors; and a rcafon drawn from the nature of 
things, does not permit thefe ambaffadors to depend 
either on the fovereign to whom they are fcnt, or on his 
tribunals. They are the voice of the princtf' who fends 

J hem, and this voice ought to be free; no obdacle (hould 
iinderthe execution oT their office: they may frequently 
offeAd, becaafe they fpeak for a ni^tn intirely fndepen- 
dent; they might be wrongfully accufed of crimes, if 
fh€y were Kable to be -punifhedfor crimes; if they could 
be arretted for debts, thefe might be forged. Thus a 
prrnce who has naturally a bold and enterprifing fpirit, 
would fp'eak by the mouth of a man who had every 
thing to fear. We mtift then be guided, with refpeft 
to ambaifadors, by reafons drawn from the law of nations, 
and not by thofe derived from political law. Bnt if they 
tnake an ill ufe of their r^prefentative character, a ftop 
may be put to it by fending them back. They may even 
be accufed before their mafter,who by this means becomei^ 
^iher their judge or their ^cpompHce. 

C H A P. XXII. " 

' The unhaftpy fime of the Ynca Atbualpa, 

rpHE principles we have juft been e(Vabli(hing» wew 

•*■ cruelly violated by the Spaniards. The Yno^ 

Atbualpa * ^ould only be tried by the^aw of naUoos^ 

* S^e Gareflafio de 1? Ve^t 
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they tried him by political and civil laws; they accufed 
him for putting to death feme of his ovrti fubjedls, foi* 
having many wives, &c. ; and to fill up the meafure of 
their ftupidity, they condemned him, not by the political 
and civil laws of his own cauntryi btit by (he political 
and civil laws of theirs* 



CHAP. XXIII. 

ndi whetif hj fome ctrcuifnfianceSf the poTitlcal laiu hecomet 
defiruSlve fo tht fiate^ we ought to decide by fuch a polU 
tical law or will preferve if, which Jometima hcconui a 
law of nations* 

"tTTHEN that political law which has eftaWifhcd irt 
^ * the kiogdam a certain order of fucceffion, becomes 
deftruAive to the body politic, for whofc fake it was 
cilablifhed, there is not the leaft room to doubt but an- 
other political law may be made to change this order ; 
and fo far would this law be from Qppofing the firft, that 
it would in the main be entirely conformable to it^ iince 
both would depend on this principle, that The safety 

OF THE PEOTL& IS THE SUPREME LAW. 

I have faid *, that a great date becoming accefTory to 
another, is itfelf weakened, and even weakens the prin- 
cipal. We know that it is for the intereftofthe ftate 
ta have the fuprcme magiftrate within itfelf, that the 
public revenues be well adminiftered, that its fpeeie be 
not fent abroad to enrich another country. It is of im- 
pcH'tance, that he who is to govern has not imbibed fo- 
reign maxims: thele are lefs agreeable than thofe already 
eftabli(hed. Befides, hkr have an extravagant fondnefs 
for their own laws and cuftoms: Thefe cosftitute the 
happincfs of every community ; and, as we learn from the 
hiftories of all nations, are rarely changed without violent 
conimottons, smd a great effuiion of blood. 

* Book viii. chap. 17. ct. f<^q. 

R X 

Digitized by LjOOQIC 



I 



i§4 THE SPIRIT OF LAWS. BookXXVI.- 

It follows from hence, that if a great ftate has to its 
heir the pofreffor of a great ftate, the firft may reafonably 
exclude him, bccaufe a change in the order'of fucceifioti 
Aiuft be of fervice to both ftates. Thus a law of Ruffian 
made in the beginning of the reign of Elizabeth, nioft 
vrifely excluded from the pofieffion of the crown, ev^ry 
h^ir who poffeftcd another nionarchy; thus the law of 
'Portugal difqualifies every ftranger who kys claim to 
the crown by right of blood. 

Biit if a nation may exclude, it may with greater rca- 
fon be allowed a right to oblige a prince to renounce. 
If th^ people fear that a certain marriage will be atten- 
ded with Tuch confequencesy as (hall rob the nation of 
Its depetidence, or difmember fomc of its provinces, it 
xnay very juilly oblige the contra^ors and their defccn- 
dcnt to renounce all right over them; while he who re- 
finances, add thofe to whofe prejudice he renounces, hare 
the Itfs reafoh to complain^ as the ftate might originally 
have made a law to exclude them. 



C H A R XXIV. 



7hai the regulations of the police are pf a different clafi 
from other ciniil lawt. 

'^HE RE are criminals whom the magiftrate puniAcc^ 
"*• there arc others whom he reclaims, ^he firft Ar« 
fubJcA to the power pf the law,, the others to his autho- 
rity: thofe are cut off from fociety; thefe they oblige 
to live according to the rules of fociety. 

In the exercife of the police, it is rather the magi. 
ftrate who punifhes than the law; in the fentence pafled 
on crimes, it is rather the law which punifhes than the 
magiftrate. The bufmefs of the police coniifts of affairs 
which arife every inftant, and are commonly of a trifling 
nature : There is then but Kltle need of formalities. The 
ad^ions of the police are quick, they are exercifed over 
things whicl^ return every day; it would be therefore 
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improper for it to infliA fevere puniflimeiits. It is con* 
ttnoally employed about miaute particulars; great exam" 
pies arc therefore not defigned for ils purpofe. It if 
goveroed rather by regulations than laws; thofe who ate 
ftibjed to Its jurifdiftion, are mcefrMtlv under the ey^ 
of the magiftrate. It is therefore the Hiult qf the magU 
ftrate if thej fall into exccfs. , Thus we ought not t« 
confound a flagrant violation of the laws, with a fimpre 
breach of the police | thefe things are of a different 
order. 

From hence it follows, tha( the hws of that Italian 
repuUie*, whore bearin^r frre-arma is puniihed as a.caf>i- 
tal crime, and where it is not. more fatal to makie ?ui.iil 
ufe of them than to carry them, is not agreeable to the 
nature of ihings* 

It follows, moreover, that tbe'appkuded aftion of that 
Xmpefor, who caufed a baker to be impaled whom he 
found* guiity'Af a fraud, was the a^ton of a Sultan^ whp 
knew not how to be juft, without committing an outrage 
on juftice. 

C « A f. XKV. 

iTiai /ifitfjboidd i^pf fpllo^tn^, the general dl/pq/UtQns of the ci^ 
tanVf in things which ought t(yhe fuhjeS to particular rules 
drawn from their own nature ^ 

'. f . . - - , : , . . . , 

TS it .« gpiod law. that all civil, obligations pafl*ed be^ 
4 tween failQr9 .in a /hip, in ",|he courfe of a vpyage, 
ihould be null? Francis fitardf*>telbufi9,that ia bis time 
k was not obferved |ly the Portuguefe, though it was by 
the French. Men> who are together only for a fliort 
time; who have no wants, fincc tbey are provided for by 
the prince; who have only one ob}e£l in view, that of 
their voyage; who are no longer in fociety, but are only 
^e inhabitant ft of a fhip), ought nqt to contract obliga- 
tions that were never introduced, but tofupport the bur^ 
t^o of civil fociety. 

• Venice. \ Cbftp.i^.I^Hr 

R } 
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In the £ime fptrit wu the law of the Rbodumtt made 
at a time when they ahvayt followed the coaAt; it or- 
dained that thofe who during a tempeft ftaid in a veSd» 
ihonld have (hip and cargo, and thofe who quitted it 
ihould hare nothing* 



BOOK XXVII. 

Of the Origin and ReToInticms of the Romaa 
Laws on SucceiEons. 



CHAP. I. 

Of the Roman Ia*tvs onfuccej^nu 

THIS a£&ir deriTts its eftablifhment from the mo& 
diftant antiquity; and to penetmte to its founds* 
tton, permit me to fearch among the- firft taws of the 
KojnanS) for what^ I believe^ nobody has yet been fo hap- 
py as to difcover. 

We know that Romulus * divided the land of hislktie 
kingdom among his fafa^eds; it feems to me, that front 
hence the laws of Rome on fncceffions were derived. > 

The law of the divifion of lands made it neceflary that 
the property of one family (hould not pafs into another; 
from hence it followed, that there were but two orders 
of hens eftablifhed by law f , the children at>d all the de« 
icend^nts that were not emancipated^ bat lived under the 
pow^r of the father, whom they called ySif hertda^ or hi^ 
natural heirs; and in their default, the neareft relations otf 
the male fide, whom they called agnatu 

• l^ionyf. Halicarn. lib. ii. c. 3. Plutarch, coat^rifoa Bctwccfc 
Kama and Lycurgut. 

t *' At fi inteftato moritor cui fuai heros nee eztal(lt, agnatns 
" proximus faxniliain habeco.** JFragmtfit 9f tht lav of tbt fwtlvt 
tabhs iff (A>f4«/J^ /^ ^^^V• 
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It foBowedy Kkewtfe, tbat tke relations on the female 
fidcy whom they called cognailf ought not to fnccced ; 
they would have conveyed the eftatc into another famtlfi' 
which was not allowed. 

From thence alfo it followed, that the children ought 
not to fuccced to the mother, nor the mother to her 
children : for this might carry the eftate of one familf 
into another. Thus we (ee them excluded * by the law 
of the twelve tables; it called none to the focceffion 
but the agnatif and there was no agnation between the 
fon and the mother. 

Bat it was indifferent whether the /tan hnrSf or, in 
default of fuch, the nearcft by agnation, was male or fe-^ 
male ; becaufe, as the relations on the mother's lide could 
not fucceed, thoogh a woman who was an heirefs fhould 
happen to marry, yet the eftate always returned into the? 
family from whence it came. On this account the laW 
of the twelve tables does not diftinguifh, whether the* 
perfon f who fucceeded was male or female. 

This was the caufe, that though the grandchfldren 
by the fon fucceeded to the grandfather, the grandcfafK 
dren by the daughter did not fucceed ; for, to prevent 
the eftate fnom paffing into another family, the agmur 
were preferred before the'm. Hence the daughter, and 
sot her {'children, fucceeded to the father. 

Thus afmongft the primitive Romans the women fuc« 
deeded, when this was agreeable to the law of the dtvk 
lion of lands; and they did not fuccced when this law 
night fuffcr by it. 

Such were the laws of fucceffion among the primitive 
Romans^ and as'thefe had a natural dependence Qn the 
conftitution, and were derived from the diviiion of lands^* 
It is eafy to perceive that they had not a foreign original, 
and wtn not- of the number of thofe brought into 
the republic by the deputies kat into the cities of 
Greece. 

.* See the frag. •£ Ulpijia, $ vtti tit. 06, laflat* titw lii. is 
.^rcfieoiio a4^, (;. TcrtttllMoam. 

t Paulus, lib. iv. fcllt tit. 8. 5 1. ' 

t Inftit. lib. iil $ x;[« .. . -v . * if 
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Dionyfiu^ HaliciroafTiis * t^lli. qs^ t\iH Servids TuU 
lius finding the .law* of Romulus and. Numa on the di- 
vlfipn of lands ^bolilhedy.^e reftored thttm, apd made new 
onesy to give the older a greater urelght. We caooot 
Uierefore doul>t| bat that the laws we have been fpeak-* 
log of, made in confequence .of this divIiiQn^ <vere the 
work of thp^ three Roman legiflators. 
^ The order of fucceffion having been eftabliftied in con* . 
iji^uence of a political law, no citizen was allowed to * 
break in upon it by his private will $ that My in the firft. 
Qges of Rotnei he had not the power of making a tef-;' 
t^meat.. Yet it woi^d have bcciO hard to deprive him, 
iivhis. lad ijopments, of the friendly commerce of kind^ 
^n^ ben^ceat ad^ions- . , ... 

■ They therefore found a n^tbod.^CTCijpQnciUngi In tbia- 
i^fpedy the laws with ^^ defir^s of the individua}* He 
yas permitted, to difpofe of his fubftanqe ip ^n aifeipbl/ 
of the, people, and thus, every t^cftameat waa> in fom^ 
ibrti an ad of the leg|flatiye ppwer. 
ivThe law of the twelve tables permitted the pcrfon wha 
made his will to choofe which citizen be pleaflU for \ilw 
belr^ fThe jreafon, 4h^, uid)|}oed the.. J^maa laiys fa 
^ri^yto reflbrain ,tbe nuii}ber ,of thpfe who might fu(;-j 
ceed ai inteflato^ was the. law of. tly^ diTifipn.9f„|and9> 
and the reafon why they ex^^nded (o .widely thepow^r p^ 
the teftator» was, tha^as the father. might iell f-.bis 
children^ he might with gireater reafon deprive them o£ 
^is fubftance.. Tbefe were therefore different effeds* 
fince they flowed from different principles; ^nd fuch is^ 
in this refpedy the fpirit^of the Roman laws. . 

The ancient laws of Athens did not permit a citizen 
tp make a wilt ^kJou. j; permitted it .with an exception^ 
to thofe.who had children: And the legiflators o^ 
tlome» ^edwitk the idea of paternal power, pamitte4 



^.•XJb.iv.p.«;d. ,, '^^ /■ 

f. Dionyfiut Ualkarosffns frovct by ft^aili^of UnruAy ^f ih^ 
kw which permitted a father to fell* hit foti three- timet, WiMtfB^lil 
by RotnulttSi and not by the Decemvirs. .f.ji. ii. ; 

J S€€ Phiurch, life of Solon* . t ; ;., L .j:. i { 
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the making a will even to the prejudice, of their chil- 
dren. It mud be don fcfftd, -that the ancient laws of 
Athens were more confiftent than thofc of Jlome. The 
indefinite permiOion of making a will which had b^a 
granted to the Romans, ruined by little and littlo- the 
ipotitical regulation on the diviiion of lands : . It w^s th^ 
principal thing that introdiiccfd the fatal difference be- 
tween riches and poverty : many 'fliares wcrfe united in 
the fame perfon ; fome citizens had too much, and^ muU 
titude of others had nothing. Thus the people being 
tontinually deprived of their (hares, Were incel&ntl)^ 
calling out for a new diftribution of hnds. Thcy.der 
nianded it in an age vfrheit the fragality, the parfimonyi 
and the poverty of the Roman s^ were their diftinguiihtng^ 
charaderifticy as we)l as at a time whtn thefr luxury wai 
become ftill more'Moniihip^. ' 

Teftaments being properly a law made in the affembl^f 
of the people, thofe who were in the army were thereby 
deprived of a teftamentary power. The people therefore, 
^ave the foldiers the privilege fof making before their 
tompanioBS the difpofitiohd which Ij. (hould have beeai 
made before them. 

• The great afftmbly of thic bicopte met but twice a-ycar ;' 
befidesy both the people and affairs brought before theifi 
were increafed : they therefore judged it convenient to 
permit all the citizens to make their will before fome 
Roman citizens of ripe age ||, who were to reprefent the 
body of the people ; they took five * citizens, before 
whom the inheritor i purchafed his familvt that is, hit 



t This teftament, called in frodnth, was di^Terest from that 
which they called rmlitary^ which was eflabliihcd only by the con« 
Kituttons of the emperors, Ug. i.ff.ae mlit, ttft* This was one 
ef the artifices by which they ptjoled the foldiers. 

I This tefttmeot was not in writing, and it was without for^ 
ttiality, fine libra it tahuUs, as Cicero &yi, lib, i, it orstort. 

I Inftit. lib. ii. tit. to. J' I. Aulas Gellius, lib.av« cap. ^7. T^f 
sailed dds form of teftament ^^^ it Hbrwn. 



* tHptan, tit. z. § 4. 

I Theoph. inftit. lib. ii. tit. xo. 
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inheritance, of the teftator ; another citizen brought a 
pair of fcales to weigh the value ; for the Romans {| as 
yet had no naoncy. 

To all appearance thefe Rvt citizens were to reprefent 
the fiva elafles of the people ; and they fet no value on 
the fixthy as being compofed of men who had no pro« 
perty. 

We ought not to fay with Juftinian, that thefe fales 
were merely imaginary ; they became indeed imaginary 
in time, but were not fo originally. Mod of the laws, 
which afterwards regulated wills, were built on the re- 
ality of thefe fales : we find fufficient proof of this iii 
the Fragments of Ulpian*. The deaf, the dumb, the 
prodigal, could not make a will ; the deaf, becaufe he 
eoold not hear the words of the buyer of the inheri- 
tance ; the dumb, becaufe he could not pronounce the 
terms of nomination ; the prodigal, becaufe, as he was 
Excluded from the management of all affairs, he could 
ftot fell his inheritance. 1 omit any further examples. 
' Wills being made in the affembly of the people 
Were rather the adis of political than of civil laws, a 
public rather than a private right ; from whence it 
followed that the father, while his fon was under 
Ws authority, could not give him leave to make a 
wiir 

' Wilfe, among^ moft nations, are not fubjeft to greater 
formalities than ordinary contracts, becaufe both the one 
and the other are only expreffions of the will of him 
who makes the contraft, and both arc equally a private 
right. But among the Romans, where teftaments were 
derived from the public law^ they were attended with 
much greater form^'ttcs f than other affairs ; and this 
i» (till the cafe in thofe provinces of France which arc 
governed by the Roman law. 

Teftaments being, as I have faid, a law of the people, 
they ought to be made with the force of a commaod^ 

J T. t-ivy, Kb. 4. nondum aritntum fiinatum traU He fpcak&e^ 
the time of the liege of Veil. 

•Tit. XX. §13. 

t Inftit. lib. ii. tit. to. § |. 
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and IB fuch terms as are called dirc6i: and impeFative *.« 
Hence a rule was formeil, that they could neither give 
aor tranfnuh an tnheritaucey withotit making ufc of the 
imperative words: from whence it foUowed, that they 
might v^y juftly in certain cafes make a fubftittttion f , 
and ordain that the inheritance fiioald pafs to afK>ther 
heir, but that they could never make a fiduciary be* 
Qireft |, that is, charge any one in terns of entreaty to 
refton* an iaheritance or a part of an inheritance to 
another. 

When the father neither infUtuted his fon bis beir^ 
nor dtfinberited him, the will was annluHed ; but it was 
valid, though he did not difinberit hw daughter, aor in-ir 
ftitute her his hetrefs. The reafon k plain : when he 
neither inflituted nor dtfinberited his {oo^ be did an in« 
jury to his grinnifoi], who might have fucce^ded ai mHf% 
W9 to his fiitbe<r ; but, in neither inftitutiiig nor difin« 
hertting his tiaughter, he did no injury to his daughter's 
children, who could not fueceed ab mteflato^ to their 
mother ||, becaufe. they were neither fni hercdes nor 
0gnah. 

The lawrs of the ancient Romans concerning fuccef- 
fioos, being formed with. the fame fpirit which dictated 
the divifion of >Iands, did not Sufficiently reftrain the 
riches of women ; by this means a door was left opeo 
to luxury, which is always infeparab^e from this fort 
(of riches. Between the fecond and. third Punic war, 
they began to perceive the evil, and made the Voco- 
inan * law; but as ihey were indtured to this by the moft 

• Let Titui be- my heir. 

f Vulgar, pupillary, and exemplary. 

4 ATigafrss, forptirtkofor resfons, firft bej^sn to authorise the 
fiduciary bequeft, which in the Roman law was palled fidci com* 
mijfunu -Inftit. lib. jiL tit. -23. in prooemio. 

I *' Ad liberQs matrit inteftat;c hereditas, lib. xii. tab. non per* 
f^ tinebat, quia, fcmin» fuos hcrcdw non habcnt.** Ulpian fragm, 
tit. 46. § 7, 

• It was propofed by Quintus Voeriftius, tribune of the peo- 
ple. Sec Cicero's fecond oration againil Vcrnee. In the epitoine 
gl T. ^vy, lib. xli. we^Apuid rc;»d F^corv^u^ ipftcad pf Folummh 
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important qonfidcrationa, moreover as but few monu- 
tticnta have reached ui that take notice of this law, and 
ag it has hitherto bcea fpokcn of in a moft confufcd 
manner, 1 ftiaU endeavour to clear it up. . - 

Cicero has prefcrved a fragment, which forbids the in- 
ftitutiog < woman an f heirefs, whether (he was married 

or unmarried. , r t r t- t 

The epitome of Livy, where he fpeaks of this law, 
feys no X "^o*"^- ^^ appears from ^ Cicero and St. 
AuguRine *, that the daughter, though an only child, 
^as comprehended in the prohibition. 

Cato the elder f contributed all in his power to get 
this law paffcd. Aulus Gellius cites a fragment J of a 
fpeech which he made on this occafion. By preventing 
the facceffion of women, his intent was to take away 
the fource of luxury ; as, by undertaking the defence of 
the Oppian law, he intended to put a ftop to luxury itfelf. 
In the inftitutcs of Juftinlan || and Theophilus ♦, men- 
tion is made of a chapter of the Voconian law, which 
limits the power of bequeathing. In reading thefe au- 
thors, every body would imagine that this chapter warn 
made* to prevent the inheritance from being fo cxhauRed 
by legacies, as to make it unworthy of the heir's ac- 
ceptartce.' But thiswas not the fpirit of -the Voconian 
Jaw. We have juft fecn that they bad in view the bin. 
dering women from inheriung an eftate. The articles 
of this law, which fet bounds to the power of bequeath- 
ing, entered into this view: for if the people had been 
poffefred of the Ubcrty to bequeath as much, as they 
pleafed, the women might have received as legacies, 
what they could not receive by fucceffion. 

t Sainxit-- **nc quU hercdem virginem acve molierem facerctJ' 
Oictro^s/econd oration e^ainfi rerns. 

♦ <« Legem tulit, ne quis hcrcdcm muUerem inftitvicrety** lib, %Vu 
J Second oration againft Vcrres. 

• Of the city of God, lib. iii. 
t Epitome of Livy, lib. xli. 

\ Lib. xvii. cap. 6. 

t lnftit.Iib. lu. tit. W. * *»d» 
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The Vdc<ynilh1a9^ wtf9maddtoh»ftd«r the womeo from . 
growing too wealthy 5 for^hw^nd it was iiecefiary to de* 
pHre them of 4iyg% rft1ieritanee»y atfd flbt of (ucK as 'Could, 
not give rife to luxury^ Thto« We fitid in Ctctr6 *, -thet • 
w<^e^'^werti finderek ibcfipable ^of fuo^eeding* to otfjie 
bit tH6ft ^ho Wen»Mred'high4»tlfe ceidbr'e^oDktti. 

The c\vi] wars were the deftru^ion of an tafisite nam* . 
bcf of dtfzens. Utuder Ax]gtrftu»i 'Romc-wM aknoft de- 
fertied t it w^ft-tieteffary to repeople it. They made the 
PaJMYti iaW9,'wbfcb omitted oothiiig that could eacou* 
rage i the citizens to marry; and pMcreate ehildreii^. One 
•f the pdtic\fz!k means was to inereafe If, 4n favottr •£ 
tbofcl^whbgavel^ttbthie views of tlM law, the- hopes, of. 
beih^'H^s, ani to tdimiiiffh the hopesf-of tka/ft wh» pq* 
fiifed ; lild as^ the^ Voeodian law 4iad rendered women : 
incapable 6f^dtt)etd\ng, the Papiao law/ in certatn«cafet» • 
difpenfed witK this prohibition. • . . ' 

Women ^^efpeeifiUy thofe who had children^ wereren- 
def-ed capabfe of receiving in virtue of the will of their 
hn^ndsi'tbey -^eten might, when they bad ohiidren»; 
r^eiv< in iwrtue of th6 }wk\ of ftrangers. Aril thisHwas in 
4rre6^ opp6fldon to the regolartions^jof tbe Voconian lawt 
and'yet it is "remarkable, that the/pirit- of ihis law was 
not entti-ely abatidomfd. For example,- the Pa pian law, 
wbtcb permittdd a man'who^ad one child f to receive an 
entire idlieriuincc by the will of a.ftranger, gifanted the 



«*^*StcMdfORatsoivaga»aft*VefCtt.. . .. 

4 -^ fe«/OT effef'y ;Mnth DIo, Vf6\ IvT; expfaihis «f him wbo had 
a hondred thoofand, tluit:U,>Df«'bimb'wii:a b»4 the- ^c(l ccftfas, as- 
we may fee in Livy, lib. i. and Dionyf. Halicarn. 

^ Seewhat has been fatd in book xxiii. chap. «|. 

I The fame difference occurs In jfev^ral regulations of the Papian 
laW| .See tj^e^fragmeots of. Ulpian, fed. 4. 5. and 6. 

* See fragment of Ulpiafi, tit. x^. fe^a. 16. 

f *< Quod tibt fiiiolus,' vel fiUa nafcit|9r, ex me 
<* Jura parentis h^bes, propter me fcribera heres." 
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fame favour to the Vfiic only when (he had three chil- 
dren *. 

It muft be remarked, that the Papian law did not ren- 
der the women who had three children capable of fuccecd- 
ing, except in virtue of the will of (Irangers ;^ and that^ 
with refpe£l to the fucceffion of rtlati'ons, it Icft'theold 
laws, and particularly the f Voconian, in all their force. 
But this did not long fubiiil. 

Rome, corrupted by the riches of every nation, had 
changed her manners $ the putting a Hop ta the luxury 
of women was ho longer minded. Aulus Gellius, who 
lived under ;{: Adrian, tells us, that io his tiroje the Vo- 
conian law was almoft abolifhed ; it was buried under the 
opulence of the city. Thus we find in the fentences of 
Faulu&ll, who lived under Niger, and in the fragments 
pf Ulpiiin *, who was in the time of Alexander Sevcrus, 
that the fiiters on the father^s fide might fucceed, and 
that none but the relations of a morediftant degree were 
in the cafe bf thofe prohibited by the Voconian law. 
" We find f by the proceedings of Veri:es, that the prae- 
tors extended or reftrained the Vioconiaa law at pleafure. 
The ancient laws of -Rome began to be thought fevere. 
The praetors, moved by nothing but reafons of equity, 
pioderation, and decorum, enervated all thefe laws. 
This is becaufe the great advantages refulting from laws 
lie often ^lofely concealed, while the little ioconveni- 
encies that attend them are moft fenfibly felt. 

We have feen, that by the ancient laws of Rome mo- 
thers had no (hare in* the rnberitarice of their children. 
The Voconian law afforded a hew reafon for their ex* 
«1ufion. But the emperor Claudiuir gave the mother the 
Aicceifion of her children as a confolatioh for their lofs. 
The Tertullian fenatufconfuhum^ made under Adrian J, 

♦ See law 9. c. Theod de hnh profcriftorum^ et Dio, lib. Iv. Scq 
the fragment ,6f Ulpian, tit. lad. fed. 6. and tit. 29. fed. 3. 

f Fragment of Ulpian, tit. 16. fed. x.S02omenus,Iib. i. cap. 6*. 

\ Lib. X15. cap. I. I Lib. iv. tit. 8. fed. 3. • Tit. «6, fed. 6. 

f Cicero, fecood oration againil Verres. 

% That 18, the Emperor Pius, who changed hit name tp that of 
A4riap by ado|»tioq. 
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gave It them when they had three children, if free wo« 
men, or four^ if they were freed women i It is evident^ 
that this decree of the fenate was only an exttniion of 
the Papian law, which in the (ame cafe had granted to 
women the inheritances left them by Grangers. At length 
Juilinian * granted them the fucceifion^ independently 
of the number of their children. 

The fame caufes which had debilitated the law that 
prevented the fucceffion of Mromen, fiibverted that, by 
degrees, which had limited the fucceflion of the relations 
of the woman's fide. Thefe laws were extremely coo* 
formable to the fpirit ^f a good republic, where they 
ought to have fuch an influence, as to prevent this fex 
from taking a pride in luxuty, in riches, or in the hopes 
of obtaining riches. On the contrary, the luxury of a 
monarchy rendering marriage expenfive and colUy, it 
ought to be there encouraged, both by the riches whiclr 
women may btdovv, and by the hope of the inheriiaoces 
it is in their power to procure. Thus when monarchy 
was eftabli(hed at Rome, the whole fyftem of fucceQions 
was changed. The praetors called the relations of the- 
woman's fide, in default of thofe of the mate fide, though^ 
by the ancient laws, the relations of the woman's fide 
were never called. The Orphiti^n /enatiffcon/yltuni called 
children to the fucceflion of their mother ; and the em- 
perors Valentinian f » Theodoiius, and Arcadius, called 
the grandchildren by the daughter .to the fucceflion of 
the grandfather. In fhort, the emperor Juflinian j: left 
not the lead veilige of the ancient rights of fucceffions : 
he eftabli/hcd three orders of heirs, the defcejidei^ts, the 
afcendents, and the collaterals, without any dillin^tion 
between the males and females, between the relations on 
the woman's fide, and thofe on the male fide; and abro* 
gated all of this kind which were itill in force ; he 



* Lib. lu cod De jure Ilberorrum. Inftit. clt« 3. fcSt4 4. Vc fen. 

CODfuIt. 

" f l^ih. ix. cod. De fuis &; legitimis heredibas. 

t JLib. ziv. cod. De fuif tc legitimis hercdibus, & Nov. Ii^, & 
X47*-' 
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* ■ . ' 

believed that he followed nature, even in deviating from 
what he called the embarraffnacnts of the ancient jurif- 
prudence. 



BOOK XXVIII. 

Of the Origin and Revolutions of the Civil Laws 
among the French. 

- « Tn nova fori tnimns mutatas dicere formas 
«« Corpora"- Ovid, Metam. 

CHAP. !• 

Different charaSer of the laws of the feveral people of 
Germany. 

AFTER the Franks had quitted their country, 
they made a compilcment of the Salic laws, with 
the affiftance of * the fages of their own nation. The 
tribe of the Ripuarian Franks having joined itfelf under 
Clovis f to that of the Saltans, preferved its own cuf- 
toms ; and Theodoric J king of Auftrafia ordered them 
to be reduced into writing. He collcfted likewifc || the 
cufloRiB of thofe Bavarians and Germans who were de- 
pendent on his kingdom. For Germany having been 

* See the prologue to the Salic law. Mr. Leihoitz fays, in his 
treat ife of the origin of the Franks, that this law was made before 
the reign of CJovis; but it could not be before the Franks had 
quitted Germany, for they did not at that time uuderftand th^ 
Latin tongue. 

t See Gregory of Tours. 

t ^ec theprolo^e to the law of the Bavarians, and that to the 
3alic law. fl Ibid. 



Digitized by LjOOQIC 



Chap. I. THE SPIRIT OF LAWS. io; 

weakened by the migration of fuch a multitude of people^ 
tbe Franks, after conquering all before themi turned 
back their vidorious arms, and extended their dominion 
into the forefts of their anceilora* Very likely the Thu-^ 
riQgian code * yf?iji given by the fame Theodoric, fincc 
the Thuringians were alfo his fubjeds. As the Frifiant 
were fubduSd by Charles Martel and Pepin, their f law 
cannot be prior to thpfe princes* Charlemagne, the firft 
that reduced the Sjaxons, gave them the law dill extant j 
ai^d we need only read tlxefe two lail codes, to be con- 
vinced they c^q[\e from the hands of conquerors. As 
foop as the Vifigoths, the Burgundians, and the l^om- 
bards, had founded their refpe^ive kingdoms, they re«> 
duced their laws into w/iting, not witn an intent of 
obliginfiT the vanquij[hed nations to conform to their cuf« 
toois, but with a defign of following them themfclves. 

There is an admirable Simplicity m the Salic and Ri« 
puari^n law8» ^ well ^s in thofe of the AUemans, Bava- 
liaus, Thuringians, and Friiians. They breathe an 
original rudenefs, and a fpirit which no change or cor- 
r^ptiqn of manqers had weakened. They received but 
very' few alterations, becaufe all thofe people, < except 
the Franks, remained in Germaty. Even the Franks 
themfclves laid (here the foundation of a great part of 
the empire, fo that they had none but German laws. 
The fame cannat be f^d 9f the laws of the Vifigoths, of 
tl^e Lombards and Bur^qndian? ; their charader alter^ 
coniiderably from the great change which happened ia 
the charader of thofe people, whp had fettled in their 
new habitations. 

The kingdom of the Burgundians did not lad loog 
enough to admit of great changes in the laws of the con- -^ 
quering nation. Gundebald and Sigifmoqd, who col- 
le6ied their cnfloms, were almoft thie laft of their kings. 
The laws of the Lombards received additions rather tl^an 
changes. The. laws of Rothacia w^re followed by t|iofe 
pf (Srimo^ldus, Li^^tpraiidus, Rachis, and Aftulphu8| 

* Lex Axiglornm Werlnorum, hoc eft, Tl^ttringorum. 
f They did not know how to write. 

■ S3 
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but did not afTume a nevr form. It was not fo with the 
laws of the ViTigoths *; their kings new-motilded them, 
and had them alfo new- moulded by the clergy. 

The kings indeed of the firft race ftruck out of f the 
Salic and the Ripuarian laws whatever was abfolutely in- 
condftent with Chriftianity, but left the main part un- 
touched. This cannot be faid of the laws of the Vifigoths. 

The laws of the Burgundtans, and efpecially thofe of 
the Vifigoths, admitted of corporal punifhments ; thefe 
were not tolerated j: by the Salic and Ripuarian laws : 
they prcfervcd their chara^er much better. 

The Burgundians.and Vifigotbs, whofc provinces were 
greatly expofed, endeavoured to conciliate the alFedions 
of the ancient inhabitants^ and to give them the moft 
impartial civil laws * ; but as the kings of the Franks had 
eitablifhed their power, they had no fuch f confidera- 
tions. 

The Saxons, who lived under the dominion of the 
Franks, were of an untra6lable temper, and prone to 
revolt. Hence we find in their J laws the fe verities of a 
conqueror, which are not to be met wfth in the other 
codes of the laws of the barbarians. 

We fee the fpirit of the German laws in the pecuniary 
puniihments, and the fpirit of a conqueroi in thofe of an 
afflidive nature. 

The crimes they commit in their own country are 
fubje^t to corporal puniftiment, and the fpirit of the 

♦ They were xrade by Euric, and amended by Leovigildvi. See 
Ifidorus's chronicle. Chaindafuinthus and Recefluintb«8 reformed 
iktm. Egigas ordered the code now extant to be raade» and com- 
mifiioned bifbopt for that purpofe ; nevcrthclefs, the laws of Chain - 
dafuinthus and ReceiTuiothus were prcferveS> as appears by the 
fixth council of Toledo. 

f See the prologue toi the taw of the Bavarians.. 

I We find a few only in Childebert'a decree. 

* €ee the prolbgne to the code of the Burgoedians, and the cirde 
Itfelf, efpecially tit. ii. fcA. 5. and tit. 38. See alfo Gregory ofi 
Tours, book ii, chap. 33. and the code of the Vifi|^hf. 

f See lower down, chap. 3. 

\ See chap. a. fed, 8, and 9. aod chap. 4. fed. t.vid^ 
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German law is followed only in the punifliment of crimes 
committed beyond the extent of their own territory. 

They are plainly told, that their crimes (hdl meet' 
with no mercy, and they are refufed even the afyluni of, 
churches. 

The bifhops had an tmmenfe authority at the court 
of the Vifigoth kings, the moft important affairs being 
debated in councils. All the maxims, principles, and 
views of the prefent inquiiition, are owing to the code of 
the Vifigoths, and the monks have only copied againft 
the Jews the laws formerly enaded by bifhops. 

In other refpe&s the laws of Gundebald for the Bur« 

~ gundians feem pretty judicious, and thofe of Kotharia 
and of the other Lombard princes are ftill more fo. But 
the laws of the Vifigoths, thofe fo^ inflance of ReceiTuin- 
thus, Chaindafuinthus, and Egigas, are puerile, ridicis- 
lous, and foolifh ; they attain not their end ; they are 

' fluffed with rhetoric, and void of fenfe^ frivolous in the 
fubftance, and bombaftic in the ilyle. 

CHAP. n. 

That the laws of the Barlarians nuere all perfonah 

TT is a diftingnifhing charader of thefe laws \ " the 
^ Barbarians, that they were not confined to a certain 
diftrid; the Frank was tried by the law of the Franks, 
the Alleman by the law of the Allemans, the Burgun- 
dian by that of the Burgundians, the Roman by the 
Roman law ; nay, fo far were the conquerors in thofe 
days from reducing then* laws to an uniform fyftem or 
body, that they did not even think of becoming- legtfla- 
tors to the people they had conquered. 

The original of this I find in the manners of the 
German people. Thefe nations were parted afunder by 
marfhes, lakes, and forefls; and Csefar f obferves, they 
were fond of fuch feparations. Their dread of the 
Romans brought about their re-onion; and yet eack 

t ^ ^Uo Oamee, b. d. 
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indivtdHal atpong thefe mixed ppople wai ftill to be tric^ 
by the eftablifhed cuftoms of his own option. Each 
people apart was fr^e 9p4 independent, and when they 
canoe to be iptcrntii^ed, the ii^depepdency flill continued; 
the country was common, and the government peculiar: 
the territory the f^me, and the n,9tion8 diflfercnt. The 
fpirit of perfonal laws prevailed therefore amoqg theff 
people; before ever they let out from their own home«| 
and they carried it with them into their conquefts. 

We find this cuftom eflabliHied in the formulas of 
Marculfus *, in tl^e code9 of the lawa of Barb^rian^, but 
cbi^fiy in the law of t^e Ripuarians. f , an4 in the de- 
crees of tbe ^ings of the firfl rs^e j:, from whence the 
capitularies made on that fi^bjeft in the fecoi^d U race 
^were derived. The children § folloy^ed the law o? their 
father, the wife * that of the hufband, the widow 4' 
caime back to her own original law, and the freed man j: 
was under that of his patron. B.efides, every man cgukl 
make choice of what laws he pleafed ; but the conRj- 
tution of II Lotharius I. required this choice ihoold be 
made public. 

CHAP. III. 

Capital difference Between the Salic laws^ and thofe of the 
Vifigoth^ and CiurguQdiim4*> 

'ITT'E have already obferved, that the laws of the Buf- 
' ^ gundians and Vifigo^hp were infipartial; not fo tlfe 
Salic law, for it edablifhed between the Franks and Ro- 
mans the moft nxortifying diftinftiqns. When a Frapk* a 
P^rbarian, orpp^ living qader tl^e Salic \^^ happened to 

* Lib. i formul. $. f Cba^p. 3 1. 

\ That of Clotarius in 5(^0. ^iluitus's pdit. of the capkolariet, 
tf>me i. art. 4. ibid, in fine. 

H Capitul. added to the law of the Lombards, ]^b. i. tit. 25«. 
Qap. 71. lib. ii. tit. 41. cap. 7. et tit. 56. cap! i. et 1. 

J Ibid. lib. ii. tit. 5. • Ibid. f Ibid. chap. ». 

\ Ibid lib. ii. tit. ii. 35. cap %, 

I In the law of tbe Lombv4^ iih* ii»tiv ^7* 
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be killed, a compofition of two hundred fols was to be 
paid to his relations*; only one hundred upon the killing 
of a Roman poffeflbr f , and no more than forty*five foi a 
Roman tributary* The compofition for the murder o^ 
one of the king's vaffals, if a Frank ^9 was fix hundred 
fols; if a Roman, though the king's gueft ||, only three 
hundred $. The Salic law made therefore a cruel 
diftin^ion between the Frank and Roman lord* and the 
Frank and Roman commoner. 

Farther, if a: number of people were got together to 
aflault a Frank in his houfe *, and he happened to be 
killed, the Salic law ordained a compofition of fix hun« 
dred fols; but, if a Roman or a freedman f was aflault- 
ed, only half that compofition. By the fame law t, if 
a Roman put a frank in irons, he was liable to a compor 
iition of thirty fols; but, if a Frank had thus ufed a 
Roman, he paid only fifteen. A Frank, dripped by a 
Roman, was entitled to a compofition of fixty-two fols 
and one half, and a Roman, dripped by a Frank, received 
only thirty. Such unequal treatment mud needs haice 
been very grievous to a Roman. 

And yet a celebrated author || forms a fyftem of the 
eflabRJbment of the Franks in "^auly oa a fuppofition that 
they were the bed friends of the Romans; they who did, 
and they who fuffered ^ from, the Romans fuch ah 
infinite deal of mifchief ! The Franks, the friends of the 

* Sfldic law, tit. 44. fed. I. 

f ** Qai ret in psgo nbi remanent propnas hdiit«*^ BmHc Itrn^ 

t «< Qui in trufte dominica eft." /Wi. ik. 44* ffffi 4- 

g ** Si Romaoas homo cenviva regi fuerit.** /hid, fiH* 6, 

§ The principal Romans followed the court, as may be feen by 
the !hres of feveral bi&ops, who were there educated; there were 
hardly any but Romans diat knew bow to write. 

• Aid. tit. 45. 

t ** Lydtts, whofe condition was better than that of a bond* 
** man.*' Law of ihe AlUmans, chap. 9;. 

t Tit. 3 J. fed. 3. et 4. || The Abbe du Bos. 

S Witnefs the ezpcdit. of Arbogaftes in Greg, of Tonn^ hiftqiy, 
lib. ii. 
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Romans! they who, after fubduing them by their arms^ 
opprefTed them in cold blood by their laws ! They were 
exadlly the frtendt of the Romansi as the Tartan who 
conquered Chiha were the friends of the Chinefe. 

If fome Catholic bifhops thought fit to make iHe of 
the Franks in deftroying the Ariao kings, docs it follow, 
that they had a defire of living under thofe barbarous 
people? And can we from hence conclude, that the 
Franks had any particular regatd for the Romans? I 
fhould draw quite different confequences: The lefs the 
Franks had to fear from the Romans, the lefs indulgence 
they had for them. 

The Abbe du Boshasconfultcdbut indifferent autho* 
rities for his hiilory, fuch as poets and orators : Works 
of parade and oflentation are improper foundations for 
building fyftems. 

CHAP. IV. 

/« vfkai manner the Roman law came to he loft in the 
country fuljeB to the Franks, and preferred in that fuh" 
je3 to the Goths a^d Burgundians. 

TTTH AT has been above faid will throw fomc %ht 
^^ upon .other things, which have hitherto been in- 
volved in great obfcurity. 

The country at this day called France was, under the 

. £ift race, governed by the Roman law, or the Theodo- 
fian code, and by the different laws of the Barbarians *> 
who fettkd in thofe parts. 

I In the country fubjed to the Franks, the Salic law 
.was eftabliihed for the Franks, and the f Theodofian 
code for the Romans. In that fubjed to the Vifigoths, 
a compilement of the Theodofiaa. code, made by order 
of Alaric :{:, regulated difputes among the Romans ; 

^ The Franks, Vifigoths and Burgusdians. 

f ]twa8fini{hedin438. 

. \ The-40th year of the r«ign of this prince, and publifiied two 
yeart after by Anian, as appears by the preface to that code* 
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the oatiopal cuRoms, which Euric* caufed to be reduced 
iote wn'tiagfy determined thofe among the Vifigoths. 
But how comes it, fome will fay, that the Salic laws 
gained almoft a general authority in the country of the 
Frankg, and the Roman law gradually declined, whilft in 
the jurifdidion of the Vifigoths the Roman law fpread 
itfelf» and obtaified at laft a general fway ? 

My^anfwer is, that the Roman Jaw came to be difufed 
among the Franks, becaufe 'of the great advantages 
accruing from being a Frank, a barbarian f, or a perfon 
living under the Salic law; every one in that cafe readily 
quitting the Roman to live under the Salic law. The J 
clergy alone retained it, as a change would be of no 
advantage, to them. The difference of conditions and 
ranks confided only in the largenefs of the compofittonsy' 
as I (hall (how in another place. Now H particular laws 
allowed the clergy as favourable compofitions as thofe of ^i 
the Franks, for which reafon they retained the Roman < ^ 
law. This law brought no hardfllips upon them, and- ' 
in other refpe<5l8 it was propereil for them^ as it; was 
the work of the Chrift tan emperors. 
- On the other handv in the patrimony of the Vifigoths, 
as the Vifigoth law § gave no civil advantages to the 
Vifigoths -over the Romans, the latter had no reafon to 
difconttnue Hving under their own law, in order to live 

* The year 564 of the Spanifli aera, the chronicle of Ifidoriis. 

\ ** Francum, aut 1>arbaruni, authoniinem qui fuh Saltca lege 
**'vliit" Salic 'law/iit. 44. /cB.U 

f According to the Roman law under which the church lives, 
as is faid in the law of the Ripuarians, tit. 5S. fe6t. i. See al|« 
the numberlefs authorities 00 this head produced hy Du Cangi;, 
under tlu: word I^x, Pomona. 

H See the eapittilaries added to the Salic law in Lindembroke 
at the end of that law, and the-different codes of the laws of the 
Barbarians concerning the privileges of ecciefiaflics in this refpe(9:; 
^See alfo the letter of Charlemagne to his fon Pepin King of. Italy, 
in the year $07, in the edition of fialufitis, tome i. page 462. where 
it is faid, that an ecclefiaftic (hould receive a triple compoHtion : 
and the collection of the capitularies, lil>. y, sirt. 304. toipe i* o4i 
tion of Balufius. 

f See that law, 
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under another. They retained therefore their own lawB^ 
f^ithout adopting thofc of the Vtfigothft. 

This is ft ill further confirmed, in proportion as we 
proceed. The law of Gandebald was extremely impar- 
tial, not favouring the Burgundians more than the Rod- 
mans. It appears by the preamble to that law, that tt 
was made for the Burgundians, and to regulate the dif* 
putes which might arife between them and the Romans: 
and in this laft cafe the judges were equally divided of a 
fide. This ^as neceflary for particular reafons, drawn 
from the political regulations of thofe times f • The 
Roman law was continued in Burgundy, in order to re- 
bate the difputes of Romans among themfelves. The . 
latter had no inducement to quit their own law, as in 
the country of the Franks, and the rather as the Salic 
hm was not eftablifhed in Burgundy, as appears by 
the famous letter which Agobard wrote to Lewis le 
Debonnaire. 

Agobafd'll defired that prince to eftablifh the Saltc 
law in Burgundy ; confequently it had not been efta- 
blifhed there at that time. Thus the Roman Jaw did, 
and ftill docB fubfift in fo many provinces, which for* 
merly depended on this kingdom. 

The Roman and Gothic laws continued Hkewifie in 
the country of the ^ftablifhment of the Goths, where the 
^^ Salic law was never received. When Pepin and Charles 
' Cartel expelled the Saracens, the towns and provinces, 
which fubmitted to thefe princes *, petitioned for a 
continuance of their own laws, and obtained it : This, 
in fpite of the ufages of thofe times when all laws were 
perfonal,^ foon made the Roman law to be coniidered as 
a real and territorial law in thofe countries. 



f Of this 1 (ball fpeakta another place, bookxxx.. chap. 6, 7, 8, 
ct9. 

I Agob. opera. 

* Catcl. hift. of Langvedoc, produces to the parpofe a chronicle 
of the year 759. " Franci Narbooam obfident, datoque facramento 
** Gothis ut ii civitatem traderent paftibus Pepini, permitterent 
** eo« legem fuam habere: quo ia£to, Gothi Saraceooa occiderOQt, 
*^ tt civitatem partibvs Pepini reddideront." 
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This appears by the edi^ of Charles tht Bild, given 
at Piftcs in the J^ear 864, which * diftinguiihes the 
countries wher^ caufes were decided by the Roixiftn law 
from where it was otherwife. 

The cdi^i of Piftes fhcws two things; one, that there 
were countries where caufes were decided by the Romaa 
lawy and others where they were not ; and the other^ 
that thofe countries where the Roniaii law obtain ed» 
were precifely f the fanne where it is ft ill followed at 
this very day, as appears by the fame edid. Thus the 
diftindiion of the provi-nces of France uader cuflam, and 
thofe under 'written laiVy was already eftablilhed at the 
time of the edid of Piftes. 

I have obfcrved, that, in the beginning of the mo- 
narchy, all laws were perfonal: And thus, when the 
edid of Piftes diftinguifties the countries of the Roman 
law from thofe which were not; the meaning is, that, in 
countries which were not of the Roman law, fuch a 
multitude of people had chofen to live under fome or 
other of the laws of the Barbarians, that there were 
fcarce any who would live under the Roman law, and 
that, in the countries of the Roman law, there were few 
who would chufe to live Under the laws of the Barbarians. 

I am«ot ignorant, that what is here advanced will be 
reckoned new; but, if the things I aflert be true, forcly 
they are very ancient. After all, what great matter is it, 
whether they come from me, from the Valcliufes, oc 
from the Bignons? 

C H A P» V. 

7he fame futjeS continued. 

'T'HE law of Gundebald fubfifted a long time among 

■^ the Burgundians, in conjunAion witJK the Romao 

hw) it was (UU in ufe under Lewis le Debonoaire, as 

* " In ilht tern in qua Jodicia fecundum legem Roman am tcv'^ 
«* minantor, fecundum ipiam legem judicetur; et in ilia terra in 
•• qua." &c. Jirt. x6. See alfo art. 20. 

f See art. t% et )6. of the edi& of Pific» in Catiloooj in Nar- 
|»ona. &c 

Vol,. II. T 
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Agobard's letter plainly evinces. In like manner, though 
the cdid of Piftes calls the country occupied by the Vit 
figoths the country of the Roman law, yet the law of 
the Vifigoths was always in force there, as appears by 
the Synod of Troyes held under Lewis the Stammerer 
in the year 878, that is, fourteen years after the edidi 
of Piftes. 

In procefs of time, the Gothic and Burgundtan laws 
fell into difufe, even in their own country, which was 
owing to thofe general caufes that every wh^re difpelled 
the perfonal laws of thp barbarians. 



CHAP. VL 

fiotv the Rotqan law kept its ground In the demejke of tis 
Lombards. 

EVERY thing gives way now to my principles. The 
law of the Lombards was impartial, and the Romans 
wereTunder no temptation to quit their own for it. The 
motive that prevailed with the Romans under the Frank« 
to make choice of the Salique law, did not take place in 
Italy; hence the Roman law maintained itfelf there 
together with that of the Lombards. 

It even fell out, that the latter gave way to the Ro- 
man law, and ceafed to be the law of the ruling nation; 
and though it continued to be that of the principal 
nobility, yet the greateft part of the cities formed them- 
felves into republics, and the nobility mpuldered away 
of thcmfelves, or were dcftroycd f . The citizens of 
the new republics had no inclination to adopt a law, 
which eftablifhed the cuftom of judiciary combats, and 
whofe inftitutions retained much of the cuftoms and 
. ufages of chivalry. As the clergy of thofe days, a 
clergy even then fo powerful in Italy, lived almoft all 
under the Roman law, the number of thofe who followed 
ihe law of the Lombards muil h^ve daily diminifhed. 

. t See what Machiavel fays of the ruin^ the ancient oolnlity ^ 
Florence. 
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Bcfides, the law of the Lombards hid not that majefty 
of the Roman law, which revived to Italy the idea of 
her univerfal domimony neither had it that extent. The 
law of the Lombards and the Roman law could be then 
of no other ufe than to furniOi out ftatutes for thofe 
cities that were ereded into republics. Now, which 
could better furnilh them, the law of the Lombards that 
determined on fome particular cafes^ or the Roman law 
which embraced them all? 



CHAP. VIL 

ffoiv the Roman law came to te I^ In Spain. , 

TAKINGS happened otherwife in Spain. The la\*» 
*'- of the Vifigoths prevailed, and the Roman lavi^ 
* Was loft. Chaindafutnthus * and RecefTuinthus f pro- 
fcribed' the Roman laws, and even forbade citing then^ 
in their courts of judicature. RecefTuinthus was likewife 
author % ^^ ^^^ ^^^ which tpok off the prohibition of 
marriages between the Goths and Romans. It is evi- 
dent, that chefe two laws had the fame fpirit; this king 
wanted to remove the principal caufes of feparatioa» 
which fubfifted between the Goths and the Romans. 
Now it was thought, that nothing made a wider fepara* 
tion than the prohibition of intermarriages^ and the 
liberty of living under different laws. 
: But though the kings of the ViHgoths had profcribed 
the Roman law, it flill fubfifted in the demefnes they 
pofTeifed in South GauL Thefe countries being diftant 
from the centre of the monarchy, lived in a flate of great 
independence. ' We fee frem the hiftory of Vamba, 

* He began to reign in the year 642. 

^.^t Wc will no longer be harafled either by foreign or by tbc 
Roman laws. Law of the Fiftgothsy lib, ii. tit, I. /<rft. 9. ef 10: 

I *< Ut tarn Gatho Romanam, quam Romano Gotham ma« 
** crimonio liceat foctari." Lai» if tit yifigplbs^ lib. iii. tit, X. 

T a 
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vie afcended the throne in 6*JZi that the natives of 
the country were become the prevailing party *. Hence 
ihe Ronfan law had greater authority, and the Gothic 
kfs. The Spanifh laws neither Tutted their manners^ 
nor their a^^ual fktiation ; it was polBble too that the 
peopk adhered obftinately to the Roman }a\^ becaufe 
they had annexed to it the idea of liberty. Bclides, the 
kws of Cbaindafuinthus and of Recefiliinthus contained 
moft feverc regulations againft the Jews; but thefe 
Jews had a vaft deal of power in South Gaul. The 
author of the hiftory of King Vamba calls thefe pro- 
vinces the brothel of the Jews. When the Saracens 
invaded thefe provinces, it was by invitation ; and who 
could have given it but the Jews or the Romans ? the 
Goths were the firft that were opprefTed, becaufe they 
were the ruling nation. We fee in Procopius +, that 
during their calamities they withdrew^ out of Narbonne 
Gaul into Spain. Doubtlefs, under this misfortune, 
they took refafe in thefe provinces of Spain, which ftili 
held out ; and the number of thofe, who in South Gaul 
h'ved under the law of the Vifigoths, was thereby greatly 
iiUmlnifhed. 



CHAP. VIIL 
ji falfe capitulary. 

DID not that wretched compiler Benedidus Levita 
attempt to transform this Vifigoth eftabliibment, 
vhich prohibited the ufe of the Roman law, into a 

* The revolt of thefe provinces was a general defedion» at* 
appears by the judgment which is in the fequel of the hiftory. 
Paulus and his adherents were Romans; they were even favoured 
by the bifhops. Vamba dared not put to death the feditious whom 
he h;id conquered. The author of the hiftory calls Narbonne Gaul 
the nurfeiy of treachery. 

t '* Gothi, qui cladi fuperfncrant, ez Oallia cum uzoribus h'be- 
^ rifque egrefti in Hifpaniam, ad Teiidim jam palam tyrannum fe 
^ rcccperunt." De hellQ Ccibcrttm^ iik, i. caj>. i$. 
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capitulary *, afcribcd fiitec to Charlematgiie ? He madr 
of this particular law a general one, as if he intended f« 
exterminate the Roitian law throaghout the uhiverfe* 

C il A P. IX. 

Jn ntfhai manner ihe codei of the Barhattan la^Sf andtti 
eafitularies came t6 he loft. 



?THE Salic, the Ripuarianf Burgnndiim, and Vifi-* 
^ goth laws came by degrees to be difufcd among the 
Frcitch in the following manner. 

As fiefs were become hereditary, and arriere-fiefii 
extended, many ufages were introduced, to which thefc 
laws were no longer applicable. Their fpirit indbcd 
was preferved, which was to regulate moft difputes 
by fines. But as the value of money was doubtlefj 
iubje^ to change, the fines were alfo changed ; and we 
fee federal charters f, where the lords fixed the finc« 
that were payable in their petty coorts. Thus th« 
fpirit of the law was followed without following the law 
itfelf. 

Beffdcs, as France was divided into a number of petty^ 
lordfhips, which acknowledged father a feudal than a po«» 
litical dependence, it was very difficult for only one law 
to be authorifed. In fad, it would be impoffible to fee 
k obferved* Thd cuftbm no longer prevailed of fending 
extraordinary officers \ into the provinces, to infpeft in- 
f6 the admin rfiratron of juftice and polhical affairs; it; 
appears even by the charters, that when new fiefs were 
^kablifhed, ouf kings diveftcd thcmfelves of the right of 
fending thofe oilers. Thus> wheti almoft every thing 



* Capitularia, 1. vi< c« i^^. afioe i6ij edit. Bftkf. p. ic^ii. 

t M^ de la Thatunaffier has coHe^e4 masy «f them. Set for 
inftance chap 6i, 66, and other«< 

' f Miifi Dominicf. 
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was become a fief, thefc officers could no longer be em- 
ployed; there was no longer a common law, becaufe no 
one cpuld enforce the obicrvance of it. 

The Salic, Burgundian, and Vifigoth laws, were there- 
fore cktremely neglefted at the end of the fecond race, 
and at the beginning of the third they were fcarce ever 
mentioned. 

Under the firft and fecond race, the nation was often 
aflembled; that is, the lords and biihops; the commons 
were not yet thought on. In thefe afl*emblies attempts 
were made to regulate the clergy, a body which formed 
itfelf, if I may fo fpeak, under the conquerors, and 
eftablifhed its prerogatives. The laws made in thefe 
afiemblies are what we call the Capitularies. Hence four 
things enfued; the laws of iiefa were eftablifhed^ and a 
great part of the church- revenues was adminiftered by 
the laws of fiefs; the clergy made a wider feparation, 
and neglc£led * thofe laws of reformation, where they 
themfelves wtrt not the only reformers; a collediion f 
was made of the canons of councils and of the decretals 
of Popes ; and thefe laws the clergy received as coming 
from a purer fonrce. Ever fince the eredkion of the 
grand fiefs, our kings, as we have already obferved, had 
no longer any deputies in the provinces to Enforce the 
obfervance of their Ikws: and hence it is, that under th« 
third race we find ho more mention made of capitula- 
ries. 



* Let D«t the bifliops, fay» Charles the Bald ta the Capitulary 
^f 844. art. 8. under pretence of the authority of making canons, 
()ppofe this conftitution, or negledl the obicrvance of it. It 
fccms he already foi efaw the fall thereof. 

f 1n the collection <f( canons, a vaft number of the decretals ol 
popes were infertcd; there were, very few in the ancient coUec- 
tten. Dionyfius Exiguus put a great many into his : but that of 
Ifidorus Mercator was Duffed with genuine and fpurious decretals. 
The old colledion was in ufe in Franbe till Charlemagne. This 
prince received from the handb of Pope Adrian I. the coUe^len of 
Bionyfius EfigUQs, aad cavfed it to be. accepted. The cplledltoil 
of Ifidorus Mercator appealed in France about the reign of Char* 
temagne; people grew pailionately fond of it; to this luccceded 
what w$ now call the ^ourfe of canon law. 
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C H A P. X. 

The fame fuisjed cofitinued, . 

OEVERAL capitularies were added to the law of 
^ the Lombards, as well as to the Salic and ^Bavarian 
laws. The reafon of this has been a matter of inquiry; 
but it mull be fought for in the thing itfclf. There 
were fereral forts of capitularies. Some had relation to 
political government, others to ODConomical, moil of 
them to eccleiiaftical polity ; and fome few to civil go- 
vernment. Thofe of the laft fpecies were added to the 
civil law, that is, to the perfonal laws of each nation i 
fcr which reafon it is faid in the capitularies, that there 
is nothing ftipulated * therein contrary to the Roman 
law. In effect, thofe capitularies regarding oeconomical, 
eccleiiaftical, or political government, had no relation to 
that law, and thofe concerning civil government had re- 
ference only to the laws of the barbarous people, which 
were explained, amended, enlarged, or abridged. But 
the adding of thefe capitularies 'to the perfonal laws oc- 
cafioned, I imagine, the negledt of the very body of the 
capitularies themfelves: in times of ignorance, the abridge* 
ment of a work often caufes the lofs of the work itfelf. 

C H A P. XL 

Other caufes of the dtfufe of the codes, of Barbarian laws^ 
* as well as of the Roman Aiw, and of the capitularies* 

TXT* HEN the German nations fubdned the Roman 

^^ empire, they learned the ufc-of writing, and, iir 

imitation of the Romans, they wrote down their owft 

ttfages f , and digefted them into codes. The unhappy 

• Seethe cdiift of Pifies, art. ao. 

f This is exprefsly fet down in tomt preftmbles to thefe codes; 
we even find in the laws of the Saxons and Frifians different rcgu. 
lations according to the different 'difbrids. To thefe ufages were 
added foxne particular regalations according to the exigency ox 
circumftances ; fuch were the ie%$re laws againft tkc. Saam. • 
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reigns which followed that of Charlemagne, the inva- 
fions of the Norman»> and the civil wars, plunged the 
conquering nations again into the darknefs out of which 
they had emerged : reading and writing were quite nc- 
gledled. Hence it is, that in France and Germany the 
l^ritten laws of the barbarians, as well as the RomaQ 
law, and the capitularies, fell into oblivion. The ufe 
of writing was better prcfervcd in Italy, where reigned 
the Popes and the Greek emperors, where thlcrc were 
flourifhing cities, and almoft the only commerce that wai 
carried on in thofe days. To this neighbourhood of Italy 
it was owing that the Roman law was better preferred in 
the provinces of Gaul, formerly fubje£i to the Gotha 
and the Burgundians : and fo much the more as this law 
was there a territorial law, and a kind of privilege. It 
10 probable that the difufe of the Viiigoth laws in Spaifi 
proceeded from the want of writing ; and by the fall of fo 
many laws, cuftoms were every where eftablifhed. 

Perfonal laws fell to the ground; Compofitionsi 
and what they called Freda *, were regdated more 
by cuftom than by the text of thefe laws. Thus, at 
in the eitablifhment of the monarchy, they had paHed 
from German coftoms to written laws ; feme ages 
after, they c^me back from wrkten laws to uftwihten 
Guftomt. 

CHAP. XII. 

0f local cufioms^ Revolution^ of the latot of iarlaroits 
nations^ as well as of the Roman law, 

BY fc^ral montiffleRts it appears that there were local 
caftoms, 39 early as the fir ft and fccond race. We 
ibid mefltiob* made €>f the cvflfom of the plaei^ f , of iht 
ancient ufage \y of the cuftom ||, of the laws $> and of 

• OfdkirlihAllffwakelfewkere. 
f Preftce to Marcolftis'i Fornsitilw. 
< i Law of the L99ihar4«> tiook n- tit. jS. k&, 3« 
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ihd' cufloms. It has been the opinion of fome authors^ 
that what weot by the name of cuftoms were the laws of 
the barbarous nations, and what had the appellation of 
law was the Roman law. This cannot pofiibly be. King 
Pepin ordained *, that wherever there (hould happen to 
be no law, cuftom ihoald be complied .with, but that it 
fiiouid never be preferred to the law. Now, to pretend 
that the Roman law was preferred to the codes of tht 
laws of the barbarians, is fubverting all lAonunsents of 
antic^uity, and efpecially thofe codes of barbarian lawi 
that conftantly affirm the contrary, s 

So far were the laws of the barbarous nations frond 
being thofe cuftoms, that it was thefe very laws, as pcr- 
fonal inftitutions, that introduced them. > The Salic 
law for indance was a perfonal law, but generally, or 
ftlmoll generally, in places inhabited by the SaliaA 
Franks, this Salic law, how perfonal foever, became, ia 
refped to thofe Salian Franks, a territorial law, and 
was perfonal only in regard to thofe Franks that lived 
elfewhere. Now, if feveral Burgundiatis, AUemans, ot 
even Romans, (hould have happened to have frequent 
difputes in a place where the Salic law was territorial^ 
they mud have been determined by the laws of thofe 
people ; and a great number of determinations, agree* 
able to fome of thofe laws, mud, have introduced new 
tudoms into the country. This explains extremely well 
the conftitution of Pepin. It was natural that thofe 
cudoms (hould affe^ even the Franks, who lived on the 
fpot, in cafes not decided by the Salic law ; but it was 
not natural, that they (hould prevail over the Salic la\Kf 
kklf. 

Thus there were in each place an eflabli(hed law, and 
received cudoms which ferved as a fapplement to that 
law when they did not contradi6l it. 

They might even happen to fupply a law that was n« 
way territorial ; and to continue the fame example, if a^ 
Surgundian was judged by the law of his own nation, 
in a place where the Salk law mtqs territorial, and the 
cafe happened not to be explicitly mentioned in the vcrj 

* Law of the Lombards, book ii.^tit. 41. k6t. 6. 
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text of this law, there is no tnaDner of doubt but ju'^g* 
ment would hatne been paffed upon him according to the 
cuilom of the place. 

In the reign of King Pepin, the cuflonis then efta- 
t)]i(hed had not the fame force as the laws ; but it was not 
long before the laws gave way to the culloms. And* 
as new regulations, are general remedies that imply a 
prcfent evil, it may well be imagined, that, as early as 
Pepin's time, they began to prefer the culloms to the 
eftablifhed laws. . 

What has been faid fufficiently explains the manner in 
whi<:h the Roman law began fo very early to become 
territorial, as may be feen in the edi&, of Piftes, and hovf 
the Gothic law continued ft ill in force, as appears by 
the Synod of Troyes * above-mentioned. The Roman 
was become the general pcrfonal law, and the Gothic 
the particular perfonal law; confequcntly the Roman 
law was territorial. But how came it, fome will afk^ 
that the perfonal laws of the barbarians fell every where 
into difufe, while the Roman was continued as a terri<< 
torial law in the Vifigoth and BurgUndtan provinces? I 
anfwer, that even the Roman law had very near the fame 
fate as the other perfonal laws; otherwifc we (hould ftill 
have the Theodofian code in thofe provinces where the 
Roman law was territorial, whereas we have the laws of 
Juftinian. Thofe provinces retained fcarce any thing 
itirtre than the name of the country under the Roman or 
written law, than the natural affection which people have 
for their laws, efpecially when they confider them as 
privileges, and a few regulations of the Romap law which 
were not yet forgotten! This was however fufficient to. 
produce fuch an effedl, that, when Juftinian's ' compile- 
jfient appeared, it was received in the provinces of the 
Gothic and Burgundian demefne as a written law, 
whereas it was received only as written reafon in the 
ancient demefne of the Franks. 

• See cbap. 5, 
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CHAP. XIII. 

P'tfference between the Salic /a-ry, or that of the Salian 
Franks, and that of the Ripuariaa Franks, and oth^ 
harbarous nations, 

THE Salic law did not allow of the cuftom of ne- 
gative proofs; that is, if a perfon bcoiight a de- 
maad or charge againft another, he was obliged by the 
galic law to prove it, and it was not fuificient for the 
accufed to deny it$ which is agreeable to the laws of 
almoft all the nations in the univerfe. 

The law of the Ripuarian Franks had quite a differ*' 
«nt fpirit * j it was contented with negative proofs, and 
the perfon, again H whom a demand or accufatioi> W49 
brought, niight clear himfelf in moft cafes, by fwcaring 
in conjunftion with a certain number of witneffes that 
ke had not committed the crime laid to his charge. The 
number f of witnefTcs, who were oHiged to fwear, in- 
creafed in proportion to the importance of the affair ; 
fometimes it amounted to ^ feventy-two« The laws 
of the AUemans, Bavarians* Thuringians, Frifians, 
Saxobs, Lombards, and Burgundians, were formed ot|. 
the fame plan as thofe of the Ripuarians. 

I obferved, that the Salic law did not allow of nega- 
tive proofs. There was one || cafe, however, in which 
they were allowed ; but even then they were not admitted 
alone, and without the concurrence of pofitive prpofs. 
The plaintiff ^ caufed witneffes to be heard, in order to 

^ This reUtes to what Tacitus fays, that the Gcrmass ba4 
common culloms and particular cuftoms. 

f Law of the Ripuatianf , tit. yi. vii. vjii. and oth^n. 

I ibid- tit xL zii. et xvi|. 

K [t was when an accufation was hroaght againft an aotniftio, 
that is, the lying's valTal, who was fuppa&d to be poirefTed of 9, 
greater degree of liberty. See tit. Ixxvi. of the Padus legis Ss^lic^ 

* ^ the Ixxvi. tit. of tb^ Paaus le'gi; Salic^. 
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ti6 THE SPIRIT OF LAWS. Book XXVJJI. 

ground his aftion ; the defendant produced alfo witnefles 
on his fide, and the judge was to come at the truth by 
conoparing thefe tcftimoniesf. This pi ad ice was vaftly 
diiFtrtnt from that of the Ripuanan and other barbarous 
laws, where it was cuftomary for the party accufed to 
clear himfelf by fwcaring he wa« not guilty, and by 
making his relations alfo fwear that he had told the truth. 
Thefe laws could be fuitable only to a people remarkable 
for their natural fimplicity and candour; we {hall fee 
prefently, that the legiflators were obliged to take proper 
methods to prevent their being abufed* 



CHAP. XlVi 

Another dtfferenct* 

nPHE Salic law did not admit of the trial by combat, 
•*" though it had been received by the laws of the 
Ripuarians % ^^^ ^^ almofl all the || barbarous nations. 
To me it feemsy that the law of combat was a natural 
confequence, and a remedy of the law which eftablifhed 
negative proofs. . When an a£iion was brought, and it 
appeared that the defendant was going to elude it un<« 
^uftly by an oath, what other remedy was left to a war- 
like man *, who faw himfelf upon the point of being 
confounded, than to demand fatisfadion for the wrong 
done to him, and even for the atteimpt of perjury ? the 
3alic law, which did not allow of the cuflom of negative 
proofs, neither allowed nor bad any need of the trial by 
^mbat : btit the laws of the Ripuariaos f and of the 

f Accordii^ to the pra&ice now followed in Eagland. 

\ See the foUowing note. 

I Tit. xxzii. tit. Ivii. fee 5. tit. fix. fee. 4. 

* This fpirit appears in the law of the Ripuariuis, tit.lxi. fee. 4« 
and tit. Ixvii fee. 5. and in the capitulary of Louis le Debonnairc. 
added to the law of the Ripuarians in the year 895. art, xzii* 

t See that law* 
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ether barbarous nationt^, who allowed the prtd^toe of 
negative proofi, were oibHged to eftabliih the trial by 
combtit* 

Wbofoever will pkafe to examine the two faiDOVs re^ 
gulations U of Gundcbald king of Burgundy coociern^ 
ing this fubjeA, will find they are derived from the very- 
nature of the thing. It was. necefl^ry, according to 
the language of the barbarian lawd, to refcue the oath 
out af.the hands of a iferfon who was goin^ to abufe 
it. .... ■ • 

Among the Lombard^ the iaw of Rotharis admitted 
of cafes, in which a man who had made his defence by 
oath (iA>M not be fufferedto undergo the fatigue of a 
diueh' This cuftom fpread itfelf further* t we fliallfcc 
prefently the mifchiefs that arofe iiroin it, and how they 
#ere obliged to return to the nnictent pradlce. 



"; CHAP. XV. 

T DO not pretend to deny, but that in the changea 
* made in the code of the batbarian laws, in the regu- 
lations added -to that code, and in the body of the capt# 
ttilaries, it is poflibie to find fome text, where in fa^f^ 
the tna3 by combat is not a con(«quenec of the negative 
prpof. Particular circumftanoes tnight in the courfe 
of many ages give nfe to particular laws. I fpeak only 

I The law iof tbe Frifians, Lombardf, Bavariaot^ Saxony 
Thurin^ians, and Burgiindians. 

^ In tbe law of the Burgundiant, tit. viii. fe6l. i. et 2. oo cri- 
ipioal afiain, and tit. xlv. which extendi alfo to civil alTain. See 
^o the law of the Tharingiam, tit. i. fedfc. 31.' tit. v\uU&» 64«ii4 
tit< TiiL «rd ihe lawjSf the AlleinaiM, tit. Unix., the law of the Bar 
mriaiw, ait. vtii. .chafi. 4i..fcift ^Land chap. iii. fedl. s.^aad tit. ix. 
chap. 4 fed- A- the Uw ol tbe Frifiaos, tit. xi.. ie<5l. 3^ aod tit. xiv. 
fed. 4 the law of the Lombards, booki. tit. i%/U8t, 3. and tit. 
nzv. fed. I. and bookii. tit..35« fed. a. 

* See chapter aviii. towards (he end* 

Vol. II. U 
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of the general fpirit of the laws of the Germans, of 
their nature and origin | I fpeak of the ancient cuftoms 
of thofe people, that were cither hinted at or efta- 
Uiflied by thofe laws $ and this is the only matter in 
qucftioa. 

C HAP. XVI. ,1 

0/ tbf ordeal or trial hy h^wg watery eftaUl/hed by fit - 
SaSc bw. ( ' . 

'X'HE 8altc law * allowed ^f the ordeal mr trial by 

**- boiling water ; and, as this ferial was exccffivdy csosl, 

th<e larw f found an expedient to. ^ibften' it» t%miit i Ic 

permitted the perfon, who had beea Aitmnoned to make 

the trial with boiling water, to raniom his hand with 

the confent of the adverfe party. The accufer, for a 

particular fum determined" by the law^ might be ^isfied 

with the oath of a few wttneifes, declaring that the ac- 

cafed had not committed the crime; This wav a parti- 

'^cular cafe in which the SaKc law admitted of the nn^tivc 

.proof. '' . . . : 

liiis trial was a thing privately agreed upon,* which 

the law permitted only, but did not ordain* The law 

gave a particular indemnity to the accu^er,^^who woald 

'^low the accufed to make his defence by a negative 

proof; the plaintiff was. at libertytobe^ttsiiedwidi the 

' o^h of the defendant^ as hq was at iiberty to forgife 

' htm the injury* i: 

f The law'J contrived a nuediuQD^ 'thatv ,befbte fcnteoee 

I paiTed, both parties, the one through fear of a terribly 

^^iial, the other lor the fake of a Tmall tndemnfty, 

fhould itermiaate their difputes^ find put aa eod to their 

animofities. It is plain^ that, when once this negative 

'.yroof* Wiis'o«es» nothing mon: waa r^uiftt«r«:aAdithere« 

forCf that the pradice of legal duels could not bi&«oonr 

; feqacDoeof .thii\{iaistsular.r^aiatim^:^Jh9Sali^ 

. ■ ■" ; - ■ , t • ^ 

« * . As i^To Ibme other Uwt oC tkj^.. harbariaas, 
tT9t.lvi, * * I Ibi^.tit. 111. ' ' 
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CHAP. XVII. ' 

Pafticular notions of our anee/lors. 

IT {s aftonifhing that our anccftor^^fliould reft the ho» 
nour, fortune, and'lifc of the fubjed^» on things that 
depend lefs on reafon than on hazard^ and that they (hould 
ihcdOfantly make ' nfe of proofs incapable of convifting, 
and that had no manner of coonedioo either with inuo- 
cence or guilt. ' 

* The Qerttiansi w&o had never been fubdued *, enjoy« 
<d an cx€c£v« iiidcpciid«nce. - Different families waged 
ivarf vi^fa caclrothcr, :to obuin XttisfaAion for murder, 
rbbbenet^ tnriiffronts. ^ This cuftom wai moderated by 
fiib}e£king thefe hoiUlittet to rules ; tt was ordained that ' 
they flioald be no long^er committed, but by the direc- 
tion and ander the % eye of the mtgiftrate. This waf 
far prefierabie to a gtnenil liceafe of annoying each other. 

^actke TqiIm in tlietr civil wars look upon the firft 
^id^y as a detifion of heaven in favour of the vidor, {6 
the inhabitants of Germany, in tficir private quarrek, 
^ooiidcred the event of a combat as a decree of Provi* 
idcoce, ever attentive to punifli the criminal or the afor* 
per.'- 

r Tacitus iafcams us, that, when one German nattos 
iatended to declare war againft another, they endeavour- 
ed, to take feme perfon pnfoaer. whom they obliged to 
fight with one of their people, and bv the event of thia 
combat they judged of the fnocela of the war. A na- 
tionv who believed that public quarrele could be regulated 
by.afikigle combat, might very weH think that it waa 
proper idfo for decidii^ the difputcs of tiidividnals« 

' • Thift>' appears Vf wlkat Tadtai fayi, : <* anmibat- idcitt- %»- 

'^^VUllcittft l^ittTCttkit, ISb, ii: clrp<'ait;i^7«, that tbe OAitiins 
decided all their difputcs by the fword. 

I See the codet of 1»t1»rian^Uws, and in tei^i^ te-lcfrancient 
limes Bcaumanoir on the aiftoi|\ of Befuvoiiu. > . : ." ^ 
U 2 
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i^jo THE SPIRIT OF LAWS. Book XXVI f I. 

^ Gundebald * kiog of Burgundy was the prince who 
gave the greatcft fandjon to the cuft©m of legal duels. 
*l'he reafon he gives for his fanguinary law is mentioned 
in his edift. ** It is," fays he, ** in order to prevent our 
•< fubjedls from attcfting by oath what they are not ccr- 
«* tain of, nay, what they know to be falfe.'* Thus, 
whik the clergy f declared that an impiou» law Which 
^rmitted combats> the Burgundian kings looked upon 
il^t a^ a Cacrilegiotts law which authorized the taking of 
an oath. 

The trial by combat had fome realbo for it, founded 
on experience. In a military nation, cowardice fup* 
pofcs other vices ^ it is as an argitment of a perfon's 
liaviog refilled tlse principles of hi« edacattor»^ of ht» be<- 
ntg iftfcnfibk of honour^ auird of havicg tcfufed to be 
StcUkcd by thofe maxima which govern other men ; it 
ftows, that be neither fears their contempt ^ nor fcts anj 
Yaltie upon their eClecm. Men of any tolerable extradids 
irldom want either the dexterity requifite to accompany 
ftrcAgtli) «r the ftrength necef!ary to concur with cou- 
tage; becaufe^ as they fet a value upon hoirour,. they 
are pradifed of eourfe io things without which this ho» 
Bour cannot be obtained. Bdides, in a military nation, 
where ftrength, courage and prowefs are efteemed* 
crimes really odious are thofe which artfe from impofture» 
finefTe, and cunning, that is, from cowardice. 

With iTgard to the tnal by fire, after the party ac- 
culed had put hit haad on a hot iron, err in boiliag wa-^ 
ler, they wrapt the hand in a: bag and fiealed it up; if 
after three days there appeated no marky he was ao- 
4)uitted. la it not phitny that among a people inured 
10 the hasdliog of arms» the impreffion made on a 
cough or callouff {kin by the hot iron, or by boiling 
water, could not be £b great as to be feen three days a^ 
terwards ? and if there appeared any mark, it (hewed 
that the ptrfbu who ha(} undergone the trial wasian efie- 
minate fellow. Our peafants handle hot iron with theit' 
callous hands as much as they pfeafei and, with regard 

^ * Law of the Burgundians, chap. sdv. 
t Seethcworktof Agobard. 
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to the women, tfie hands of thott who worked hard 
tAig-ht be very vreM able to refift hot iron. The ladies * 
did fiot want chaitipions to defend tbefi* canfe; and^ iil 
jfL nation Wh^re there was no l^xiirf, there w^ no middle 
ftatc. 

By the law of the Thuriagrans fy a Woman atcofed of 
ftdultery was condemned to the! trial by boiltng w^eri 
only Wb«n there was no champton to defend fi«r ; and 
the law of the RipuarianS admits of this trial |) only 
^ben a petfoii had ha witnetfes to appear in hl» jnllifi* 
CJitioAi Now, a woman th^t could not prerail upon any 
one relation to defend her ca^fe, of a man that emild 
not ptoduce one finale wkoefs to attcH his honefty> 
were from thofe very dre«mftan<*es fniScieotly convifledf 

I conclude, therefore, that under the cifcumftances of 
time in which th^ trial by combat, ^nd the trial by hot 
Irort and boiling water obtained, thci*c was fuch an agt-ec-* 
tticnt between thofe laws and the manners of the people", 
that the laws were not fo ptodn^ive of injnftice as they 
-Were in themfelves unjaft, that the efted^s were mortb 
Innocent than the cawfe, that they were more cot«trary 
to equity than prejtldtt*ial to ft^ rightsj more uitr«afonable 
than tyrannical* 

C rt A Pi JCVIIK 

'la what tHamtef the cujtom cf juJiciai cmtaU. gmniJ 
groundk 

I^RdM Agobar^*s Tetter to teWis le t)ebofinaire, it 
• •*• might be inferred, that the cuftoffi of judicial com- 
bats was not cAablinied amonglheFranis; for after having 



* Sec BeaUmltioir, cuftom of Beattvaifi«, cKap. hd. See alfd 
ific law of the ArigU, chap. iif. Whttc tte trial by !toilil5^- water 
il only a fi\blldiafy pr<k>f« 

f TiMiv. . . ^ 

jt. Chap. x»i.icd. S* . * 
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debald« he ddiret |)< thitt pmate difputcf fiioukl bevdcdi 
ded 19 BflTgttfidy by the law of the Franks. But- at ct 
is wctt known ifrom mlyer q^rarters^ (hat the criala'. by 
Combat picitfafkd at that, time in. Fnmte, tkw baft beoi 
tbs caufic 06 fomeipcirpl^ft^ Howewr^ ibe dtfiktilty 
tnay beioiwdwbyi#bs^l'h»re>iadi; tfaolaw ofstbc SaKaa 
FrmfdcBjdid jntraliowof abb kiadcjE fcrialy^alNl'tiiat'^ 
ibe JUpoiHas FrmkadaEl'^* " * • 

But* aiotwithftaadtngp die clamours of? the ckrgy ,. tbe 
cuftooi of judicial combats gained ground continually in 
France ;, and I ih^.make. it ap^ar prc&ntlyty that the 
ckigy tbei|if%lv6s wereia great part the tnscafion of it^ 

It is the law of the LDmbai:dsthsit'fmni(hesiv.ivtth 
this proof* «*i There baa 4iees> long ^ finoeval dctdbble 
«« cttfton rntrodttoed," feysthe preunUeio the ooaflj. 
tation.of Otho 11. f. Thisisy dskt if the title to an 
eftate was faid to be falfei the peribn irho datmed finder 
thai tiUe made oath upon the gofpel ibat it was ge* 
Buine; and withoot any further' judgment he tbok pof- 
l«iiion of the eilate : So that they who. wotdd pajnkre 
4hemfelvcB, were furc of gainiiig tb^^ir pigiiit... The c^. 
peror Otho L ba^ng caufcd bimCelf ti> be bnownvd lat 
: Kome^, at the irrry time that a coiuutd wais held.r&ere 
voder Pope John XiL ill thelords H of Itfdy reprefeat- 
ed to the Emperor tbe neceffity of enacting a law to 're- 
form this horrid abufc. Tbe Pope and the Emperor, were 
of opinion, tbe affair ihouki be referred to th^ codneil, 
irbi<^ wa9 to be fliortly hdd at RaTensa*4 There ^rloitik 

{| V Si p^cerct Boio wo Aofiro ut ^ jtrsgasferret a4 WgcmFon^ 
.^rum.'.*'" "' ' * • "^ > • • J •.,•.',' v' 

* See tt^ hw, tk^s^ ft^. 4* aadtit* 67^&a« s* 

f Law of iht LomW(it» book H. tit; SJ • ^bap. 34. 

J lo the year 961, 

i ^* AS'l«lIiprocerfbbictt prochimatter, ni impcrator ian^t^ 
** snutata lege, facjnu^ indignum defiraeret.*^-^- Law o£ theLoai- 
Vards, bookii. tit. 55- cap. 34. 

> ♦liwatkeid^ivtheiywjdTviaprdanceof-.PapeJohirXlU.. 
%b4 9f tbe Emperar OtbaU ,...}*•> . ...4 
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wudt ihe-/fan^ repfeEertUtidtSf-attd repeated ihm.JiiH 
ftsHces; bin tboiiFair was .put off .onct jmoi*«, unfiei pre- 
tett6eof:thea^3lcactofipantcaltr|ier{onab Wl^enOihoIL 
9iid' Conrad * king i^Bmgaitdf arriircd in ludyr tlft^K^had 
a^confercBoe a^iVeroiia t^viththc Ualian Icar^i jf,;. aod^ 
4it tb^tr repeated faiDcmftrafuoaa^'lkc^Emperor, witkthdr 
unamoKQUt' canfcsDt^ jDadetw&.Un^ tka^c vthe^iref. t^urr 
rbappentdrapijir dil^tttfl. about tohentanctt, and-oac of 
the parties iniifted upon tbel^ilk^r of tiiadtky.aftd^thc 
anther mttntBined ks being fdfe«« the afiairihould be de- 
ci<)M byoombat ; t|iat 't]u,:iai&« Tale.flioukl, be observed 
m ceatefta nkttag to^efs^ and thk the «ltrgy Aiould 
be fid>j«d to the fame law|« but Aioidd fight bf their 
chani|nQoai Heee we: foe; thai the nobility iniifted on 
the^lital bpooibb^i bccanfe ef theiriconvenieasfhof the 
^ |>roof introdlieadbf^ /the clergy ;' tbat^ ootwithftanding 
.the damqutf t^ the noUltt^r, the ndtotiournfifs of the 
aliufe^ >wli2di:oalled:«>Mt londly for redneiji». and the aii- 
tborkf of Ocho, who eame into Italy to fpeak and a^ 
lat; DDlafter,.' Hill thi^ dcrgy held put in two counciU ; in 
finey ^ that • ^ho; joii^t concurrence of the nobility sAd , 
pdnoes haningpfaligni the d^rgy to fdbfnk, the cuftom 
jof^jadtdai combats i&nft< have bcqi confidered. as a pri- 
▼ileg«^^ of the nobilityi asfea banieragainft isjuf^iee, and 
as a feenrity- of property, and from that: very moment 
this coftom^mnft hate gained ground. This was effedUd 
at< a. time when the' .power of the Emperors waa greats 
and that of the Popes incoafiderable^ at a time when the 
. jQfihos: came .to tcwe the dignity oi the emrpire in Italy* 
I (hall make one refledion which will corroborate 
what has been above faid, namely, that the cuftom of 
itVgJktive pio6fs"pn>duc^dtha« of Jtidickl combat/ *Thc 
abufe complained of to the Othos was, that a perfow 
who was charged'^ with having a falfe title to an efbte, 
defended hitoSsiS by attegatfiye prooft declating^upon thr 

j^, ♦ qtftqt.Jte,?^co^j^^ jBOfiJc,. f^. to ;RQdt>|f 1^118,, and' king of 

•jr In the year 9t8S« * ■ . , . ^ o , r^^ 

X •^ Com in ho& ah' onm^hn^ impendier sutes palfiiiBntiirr*^ 
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^p«l If VMS iK^ falfr. What Wat ff ikey did to rdbnn 
tbii i^off ? thef revived thi cvftdM of jildicta] combats. 

I was in a kfirty to fpeak of th« conflitiitioa of 
Otbo IL ill order td give a ekar idea of the dtfp«t^ ht* 
iwetik the clergy and the hnty of thofe ttmei. There 
Mad beefi Indee^l a conAttutioii of Lotharrus I. *» of 
ail earHer date> Who» tfpon the fame coftrplaiirr^ and dif- 
putes^ htitig defiroHf of feemng the }u(i pofleffion of 
prop^ty, had ordaitfed that the frotarry (hoM make oath 
that the deed or tkk was Oct forged: aad if the norarf 
fhould happen to> die the witacfs ihoiild be fwom who 
bad figned h. The evil, however, ftrti contiaufd, tiH 
they H^ere db^gtd at lefigth t# have recotrrle to the ft* 
itfedy abo^e mefittooed. 

Before that time^ I find, that, iti the geaera) afTem** 
bites he!d by Charlemagrie, the nation reprefente'd to 
htixi t, that, In the adual ftatc of things, it was extreme^ 
if difficttlt btft that either the acmifcr Or the accufed 
floruft forfwear themfelves; and that for this reafon it was 
iMuch better to revtfe the jodictsd combat; which was 
■accordingly done. 

The ofage of Judicial combfrts gained ground among 
the BiiTgilndians, and that of the oath was liiiiitcd. A- 
tttong the Goths, the laws of Chaindafnimhus and Kc- 
teffainthus left not the leaft veftige of the trial by CDf»* 
feat; this cnftotn bad been reftraiaed by the clergy; but, 
lit procefs of titttt |, ihofe people put a ft op to the vion 
lerice which they had fdfcred in this rcfpeft. 

The firft kings of the Lombards gave n check to 
the 11 cuftom* of judicial conabat. Charkoiagne, Lewis 

. * In the law of the Lombteds, book IL titi SS* fcA jj, Ifi tie 
copy Which Muratorir aiadc ufe of it it attrilMited cor the Eniperoi' 
'Ouido. 

f In the law of the Lomhsards, l>ook ii. tit. 55. fc<*lion aj. 

^ <* Id palatio quo^e, Bera comes BarcinonenAs, cum .iift- 
^'^peteretiiF a quodam Sutiila. & infidelitatis argtieretur, cutfi 
** eodem fecundam legem propriam, urpote quia uterque Gothiis 
** crate' equeftrt proelio congrefifus eft &. vi6hri." i cMMdt r0CoI*> 
4e^£cMiihffhOi9» [.had d^ift paflagei 

g See in the law •f AM JUoAlii^' iMsok ii dl. 4. ariid tit ^« 
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k Debonnaire, and the Othos J made di vera gifneral con- 
ftitutions, which we find inftrted in the laws of the Lonir* 
bards, and added to the Salic laws, whereby the prae^ 
ticc of legal duels^ at firli irv criminal and afterwards i« 
in civil affairs, obtained a greater exteot. They knew 
not what to do. The negative proof by oath had iu 
iaconveniences,' that of legal dtrels had its inconveniences 
sdfo ; hence they ofceo changed, according as the one or 
the other affeded thena mod. 

On the one hand, the clergy were pleafed to fee, that 
tn all fecular affairs people were obliged to have recoarfe 
to the altars II; and, on the other, a haughty nobilky 
were food of maimaming their rights by the fword. 

I would not have tt inferred, that it was the clergf 
who introduced the cuftom ib much complatned of bj 
the nobility. This cuftom was derived from the fpirnt 
«f the barbanaik laws, and from the eftaUKhment of ne- 
gative proofs. Put a pra6kice that contributed to the 
impunity of fuch a number of crtminaW, having g4vc« 
foroe people reafon to think that it was proper to make 
Vfe of the fan^iity of the churches in ovder to ftrike terror 
into the guilty, and to intimidate perjurers, the clergy 
maiptained this ufage, and the prad^ice that attended it; 
for in other refpeds they were abfolutely averfc to ne- 
gative proofs. We find in Beumanoir *, that this kind 
of proof was never allowed in ecclefiaftic courts; which 
contributed greatly without doubt td its fuppreffion, and 
to weaken in this refped the regolation of the codes, of 
the barbarian laws. 



fedt 15. and book il. tit. 35. feSt. 4, ted 5. and tie. SS- ^<^- ^•^ 
%, apd 3. the regulationt of Rotharis: aod is fed. tj* tkat •€ 
liuitpnuidiM. 

. t Ibid, htk il th. SS' fe«&- S5* 

I The judicial oaths were made at that tiihe in the ch«rtliet» 
and 'during the firft race of our kings there was a chapel fet apart 
xfl the royal palace, for tBe aftttrs that were to be thus decided* 
See the Formulas of Marculfus, book i.' chap. 38. the hws of the 
RipuariaBf, tit. 59. iva. 4- tit. ^5, fySL, 5.; the hiAory ef Giegory 
•f foun, the capitulary ef the year 803. added to the Salic kw* 
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Thtt will convince us more ftrongly of the coonefkion 
between the ufage of negative proofs, and that of judl^ 
cial combats, of which I have faid fo much. The laf 
tribtmals admitted of both;, and both were rejeded bf 
the ccclef^aftic courts. 

Vln chnfing the trial by due1« the natioa followed tijtt 
military fpimt; for while the trial by duel W4s e;ftabliihc4 
Us a divme deciHon, the trials by the crofs, by cold or 
boiling water, which had been alfo regarded as diyiat 
deci lions, were abolifhcd. 

Charlemagne ordained, that if any differences Hvould 
artfe between his children, they (hould be termifiated by 
the judgment of ihecrofs, Lewiale Debonnaire f con- 
fined this judgment to ecclefiadic a/faira; hi* foa h<^ 
Iharius aboli/hed it in all cafes; nay, he aboliihedj: «Tea 
the trial by cold water. 

1 do not pretend to fay, that at a time when fo few 
ufagres were univetfally received, thcfe trials were not 
received in fome churches; cfpecially as they arc men- 
tioned in a charter || of Philip Auguflus;. but I affin* 
they were very little ufed. BcaumflDOir J, who lived 
at the time of St. Lewis, a'nd a little after, enumeratiojif 
the different kinds of trials, mentions that of judieial 
combat, but not a word of the others* 



CHAP. XIX. 

jt netv reafon of ibe difufi of iht Salic mid Roman lawtf 
m tdfii of the cafitulariei. 

T HAVE iilready mentiancd the reafons thafr oc^a- 
^ fioned the difufe of the Salic and Roman laws^ as 
alfo of the capitularies; here i ihall add, that the 
principal canie was the gre^t extent given to judiciary 
.cciinbat9». 

f We find his conditutions inferted in the law of t^e Lomhai^t, 
and at the end of the Salic laws. 

* ^^n^tottftildtidalhrerted in the kw of the t^ombards, hdo|( 
ii, tit. 55. fed. 31. *' ' • * 

. f j-fathe y^ar noci ^ Cuftom of fieittvoifis» chap. 59- ., 
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^'A« tfireSalic lawfe did not admft'of this cuftpro, tlWy 
Iw^camc frt forte m^afure lifelers, and fell into ohllyiojo^ 
Ib like manner the Roman laws, which .ajfo KJ.efted 
1^18* ettftoin, were kid afide;' their whole atttent joa vi;att 
then taken up in cftabljihip^ the layv of jUjdiqial j;Qnihatay 
il^i«f6fn[i}ng^a'f)rb^d cJfgfeft of the h^tx^l cafes that 
A^ght'lia{>petf oh thofe' b6cafiohs, "'t^e re|J^^ati^^^ 
^e eapit^ries became aRB: of no 'manner pf ferv^cc* 
Thus it is that ftich a number of laws loft all. their .au« ' 
thority, without our being able to tell the precjfe time 
h" was loft ; they fell into oblivion, and we cannot jija4 
tftty others that we^e fubfti^^ted in "their place» . 

Such a ^nation ^M no hei^4 9f written lawis^ hencii ix% 
writtc^-laws'niight'^Very eifiljr falj, into difufe. , 
' If th^e happeni^d ii fle'any diTputes between two par- 
ties, they had only to order a fingle conibat. ., For thii 
to gi<eat knowledge* or abilities' were requifite. 

Ail civil andcriminaraClionft are reduced to fafts.. It 
is upon thefc fafts' they' fought j and not only the fub^ 
ftatice of the affair,^ but iikewife the incidents, aod ipparn 
bftces were decided* by conibat, as Beaqm^oi; * ol^ftcvcsj 
irtioproduc^s'fcvctal inftancts- ^^ ,,. , 

' «' I 4nd that tOvt^ards the comroenccmeqt of the. third 
tace, the jurifpriidence of thofe times related entirely 
to perfonal quarrels, and was governed by the point of 
honour. If the judge was not c^^eyldd, he infrfted upon 
iatisfadion from the perfon that had contemued his au<i 
thorjityr .- Ati Bonrges, ' if ^f the -provdft bad funfimonedl 
a perfon, and he r^.H^d -tp cofne, hiar.wBi|r of proceeding 
was to tell him, <* I l^nt for thee, and thou didft not 
^\ ibkikiitt^'wcMtl^.'ilbyindiilr^to ccnne; I deiiftnd l^refor^ 
f,i fatiafewSUQit ftif iiisxpatciniit.'' :5UpOn"%h{ch they 
fougW • liewis thfiiJFait reformed ti^U caftom %. 
. The..cu(|f»n^ of kgalduKla.pccvailedH'at Orleans, even 
in all demands of debt. Lewis the Young dedared^ 

* Chap. 61. page 309, 310. , „.^^ ,£., j , , , . ; . . , 

t Charter pf Us^\^<^^t^^ t|iMf5ir|?45, i*|!ii^ tolkaion 
#f ordinances. '' | Ibid. ■ r » ' . • ^ 

I Charter o£J.ewis 0e;YQun(;^i<i t^e yeir {i68> io^tbc colk^9 
#f ordiBkncet.' 
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that this cuftom fhould take place only when the demand 
exceeded five fous. This ordinance was a local law; for 
in St. Lewis's tinte * it was fulScient that the valne 
was more than twelve deniers. Beaumanoir f heard a 
gentleman of the law affirm, that formetfy there had 
been a bad cuftom in France, of hiring a champion for 
a certain time to fight their battles in «U canfet. This 
ihews, that the ufage of judiciary combats muft have had 
at that time a prodigious extent. 



CHAP. XX. 

Origin of the point of honour. • 

TTCTE meet with inexplicable enigmas in the codes ot 
^^ the ^aws of the barbarians. The law of % the 
Frifians allows only half a fou in compofition to a perfon 
that had been beaten with a ftick ; an<3 yet for ever (• 
fmall a wound it allows more. By the Salic law, if a 
iceman gave three blows with a ftick to another frce- 
manj he paid three fous; if he drew blood, he was pu- 
iiifhed as if he had wounded him with ll«d, and he paid 
fifteen fons: thus the puntftiment was proportioned to 
the great nefs of the Wonnd. The law of the Lombards || 
eftabliihed dfifferent compofitions for one, two, titree, 
four blofws; and fo on. At prcfcnt a fingle Wow it 
equivalent to a hundred thoufand. 

The conftittttion of Charlemagne, inferted in the 
few f of the Lombards, ordains, that thofe who were 
allowed the trial by combat, fhould fight with batoons. 
Perhaps this was out of regard to the clergy; or, 
probably, as the ufage of legal duels gained ground^ 
Aiey -wanted to render them left fanguinary. The 

• See Beaumanuir, chap. 63. page %%$. 

\ -See the cuftom ofBeauvoi(is,€ha{>. aS.'page tC^ 

\ Additio fapientum Wtttetnari, tit j. 1 

I Book i. tit. 6. fed. J. 

f Book H. tit. i. fe6fc. %%^ 
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capkulacy || of Lewi« le Dcbosjoaire allows the liberty 4>£ 
^hooiiHg to fight either wkh the fword or batoon. lit 
IMTocefs of time none but boxidmeo fought with the ha« 
»oon,^. 

Here I fee. the firdrife an4 iformation of the partico* 
br articles of our point jof hooous. The accufer began 
with declaring m the pfcieoce of the ju^e, that fuch a 
pf rfoa. had committed fuch an adion ;» and the accufed 
made aafwer,.that he lied f, upon which the j^»dg« gave 
orders for the duel. It became then an eftablifhcd rule, 
that whenever a perfon had the He given him^ it vraa in- 
cumbent on him to fight. 

Upon a man's * declaring he woidd fight» he could 
not afterwards de;part from his wordv if he did, he was 
condemned to a penalty. Hence thi« rule~ enfued^ that 
wheneirer a perfon had engaged his word, honour forbade 
lum to recall it. 

Gentlemen t fought one another on hotfeback, and 
armed at all points; villains^;!: fought on foot, and with 
batoons. Hence it followed, that the batoon was look- 
ed upon as the infl^anoent of in fulls and affronts; || becaufe 
to ftrike a man with it, was treating him like a villain. 
- None bat villaiiu fought with their § faces uncovered; 
fo that none hut they could receive a blow on the face. 
Therefore a box on the ear became an injury that mui^ 
be expiated with blood» becaufe the perfon who rcceiv- 
/td it had been treated as a villain. 

The federal people of Germany were no lefft fenfibic 
than we of the point of honour; nay, they were more 

I Added to the Salte hw, io 189. 

$ See Besiimaiioir,chap. 64, p.^aS. f Ibid. 

* See Beaiimanoir,>diap. 3, p »5 **>«! 3*9» 
t ^^ ^^ regard to the arms of the combatants, Beaumanoir, 
ehap. 62, p. 308. and chap. 64, p. 328. ► 

\ Ibid. chap. 64, p. 318. See alfo the charters of St. Aubin of 
Anjoii, quoted by Galland,'p. 163. ' * 

I Amon^ the Romans it was not infamous to be 'beaten ^ich a 
ftidc, lej, JHusfitfthm, de Us quj uoiaiaiKr ii^amia* 

'§ They bad only the batoon and bockkr, Betmmanoir^ ch^. ^4. 
Vol. 11. X 
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fo. Thus the moft diftant relations took a T^ry con- 
iiderable (hare to themfelves in every afFront» and on this 
all their codet are founded. The law * of the Lom- 
bards ordains, that nvhofoever goes attended with fervants 
to beat a man by furprife, in order to load him thereby 
with (hame, and to render him ridiculous, (hould pay 
half the compofition which he would owe if he had kil- 
led him f ; and if through the fame motive he tie's or 
bound him, he fhould pay three quarters of the fame 
compofition. 

Let us then conclude, that our forefathers were ex- 
tremely feniible of affronts: but that affronts of a par- 
ticular ktnd» fuch as being ftruck with a certain in- 
ftrument on a certain part of the body, and in a certain 
manner, were as yet unknown to tliem. All this was 
included in the affront of being beaten^ and in this cafe, 
the proportion of the excefs conftituted the greatQcfs of 
theoptrage. 

CHAP. XXL 

yf new r^eSion upon the point of honour among the Germans. 

•^ TT was a great infamy, fays Tacitus J, among the 
« •■• Germans, for a perfon to leave his buckler behind 
** him in battle; for which reafon a great many after 
« a misfortune of this kind have deftroyed themfelves." 
Thus the ancient Salic law || allows a compofition of 
fifteen fous to any perfon that had been injurioufly re- 
proached with having left his buckler behind him. 

When Charlemagne § amended the Salic law, he al- 
lowed in this cafe no more than three fous in compofi- 
tion. As this prince cannot be fufpe^led of having had 
a defign to enervate the military difcipline, it is manifefl 
that this change was owing to that of the arms, and that 
from this change of arms a great number of ufages dexivc 
their origin* 

^ 

« Book i. tit. 6, fed. z. f Book i. tit. 6. fed. %, 

\ De moribus Gerinanorum. | In the PaBus legis SaSc4. 

§ We have both the ancient law, a»di that which was ameadcd 
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CHAP. xxir. 

Of the manners rdatvoe to judicial comhats. 

OUR connexion with the fair fcx is founded on th€ 
happinefs attending the pleafure of enjoyment} 
on the charms of loving and being beloved ; and like- 
wife on the defire of pleafmg the ladies, becaafe they 
are moft penetrating judges in refpe£^ to part of thofe 
things which conftittrte perfonal merit. This general 
defire of pleafing produces gallantry, which is not indeed 
love itfelf, but the deh*cate» the volatile, the perpetual 
difiembler of love. 

According to the different circumftances of every 
country and age, love inclines more to one of thofe three 
things, than to the other two. Now, I maintain, that 
the prevailing fj^irit, at the time of our judicial combats, 
muit have naturally been that of gallantry, 

I find in the law of the Lombards ||, that if one of 
the two champions was found to have any herbs fit for 
enchantment about him, the judge ordered them to be 
taken from him, and obliged him to fwear he had no 
more. This law could be founded only on the vulgar 
opinion; it was fear (which has been faid to have in- 
vented fo many things) that made them imagine (his 
kind of preftigies. As in the fingle combats, the 
champions were armed at all points ; and as with heavy 
arms, both of the offeniive and defenfive kind, thofe of 
particular temper and force were of infinite advantage; 
the notion of fome champions having enchanted arms, 
mull certainly have turned the brains of a great many 
people. 

Hence arofe the marvellous Xyftem of chivalry. The 
minds of all forts of people quickly imbibed thefe ez-^ 
travagant ideas. Them it was that in romances they 
beheld knights- errant, necromancers, fairies, winged 
or intelligent horfes, inyifible or invulnerable i&cb, 

I Book ii. tit. SS* ^^^ XI. 

X 2 
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magicians who concerned thennfelves in the birth and 
education of great pcrfontges, enchanted and difen- 
chanted palaces, a new world in the mid (I of the old 
one, and the ordinary courfe of nature left only to the 
lower clafs of mankind. 

Knights- errant always in armour, in a part of the 
^orld full of ca files, forts, and robbers, found honour 
in punilhing -injuftice, and in protedling weaknefs. 
Hence our romances abound with gallantry founded 
on the idea of love, joined with that of ftrcngth and 
protef^ion. 

Such was the origfnal of gallantry, when they formed 
to their imaginations an extraordinary ftt of men, who, 
at the fight of virtue joined with beatUy and diftrefs, 
were inclined to expofe themfclves to all hazards for 
tlhcir fake, and to endeavour to plcafc them in the com- 
hioh anions of life. 

Our romances of chivalry flattered this defire of 
pleaiing, and communicated to a part of Europe that 
fpirit of gallantry, which we may venture to affirm wal 
▼cry little known to the Ancients. 

The prodigious luxury of that immenfe city Rome, 
flattered the idea of fcnfible pleafures. A certain notion 
6f tranquillity in the fields of Greece, gave rife to the 
defcnption J of foft and amorous fentiments. The idea 
of knights-errant, proteftori of the virtue and beauty of 
the fair fcx, led people to that of gallantry. 

This fpirtt wai continued by the cuftom of touma- 
inents, which uniting the rights of valour and love> added 
ftill a greater importance to gallantry. - 

CHAP. XKIII. 

Of tht code of laws on judtcial comhats. 

SOME perhaps will have a'curiofitjr to fee this 
monftrous cuftom of judiciary combat reduced to 
principle, and to find a code of fuch extraordinary laws. 

I ^ee the Greek romancei of the middle a^. 
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Men, TtafonaUe in the main, reduce their very prejudiced 
"to ruk« Motbing wis more contrary to good feafe thiiri 
thofe combats : and yet wheh once this point was laid 
down^ a kind of prudefubl iikamigei!feettt was ufed in Gar<> 
tying it into execmtion. 

In order to he thoroug^ty aoqasrmted «irkh the j*» 
mfpnidence of thoCe timea, it is -neceilary to read with 
irtteotion the regnlatioiis of ibk. Lewis, who made fuch 
.great chaages in the judiciary i»rder. Dtfontaincs waa 
^contemporary with that prroee: Beaitmanoir wrote af* 
ter * him ; smd the «ieft Hved £fice his tioK. We mufl 
therefore laok for the ancient pradice ill At ameod^ 
Acnts that have been made of it^ 



CHAP. XXlV. 
Aula t^ahiijhed in the judtcuJ c(imhat, 

1rt7HEN there happened f to be fc««ral ^cctifeT«f# 
^^ they were obliged to agtee among themfdtes, that 
ihe allien might be earried on by a fnigle profetator ; 
and if' they tould not agpee, the periba before «rhom the 
adaon was bcxnigiit, appointed oife of them to proiecate 
the qaarrel. 

When % ^ gentleman chalkoged a villain, he waa 
obliged to prefent himfelf on foot with buckler and 

• batoofi ; bdt if lie came at horfetock^ and armed like « 

• a gentleman, they took his horfe and hfs arms from 
Ikimt 3(sd ftrippiog hina to his ihfrt, they obliged hxca 
to %ht k» that ccxniditioiii with the villarn^ 

Before the comrbat the [| magiftrates ordered fKrc* 
banns f o be publifhed. By the.firft the «elatiattf of the 
parties were commanded to retire ; by the fecond, th^ 
people were warned to be fiicnt \ and the third prohi-* 
bited the giving dny abidance to either pf the paniesy 

• htt&eyearizSj. 

f BeiQQumorr, cha|». 6, page 46 and 4i. 
I IM. dwf . 64i page 3*4. 
f 4lnJ. fage J50. 
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under fevere penalties ; nay, even on the pain of death* 
if by thik affitiance either of the combiitanta (hould hap- 
pen to be vanquished. 

The officers belonging to the civil magifttate guarded * 
the lift or inclofure where the battle was. fought; and in 

■ cafe either of the -parties declared himfelf defirous of 
peace, they took particular notice of the a£kual ftate in 
which things ftood at that very moment, to the eqd 
that they might be reftored to the fame (ituation, in cafe 
they did not come to an accommodation f. 

When the pledges were received either for a crime 

• or for falfe judgment, the parties could not make up the 
matter without the confent of the lord: And when one 
of the parties was overcome, there could be no accom- 
modation without the permiflion of the count j:, which 
had fome analogy to our letters of grace* 

But if it happened to be a capitid crime, and the lord,, 
corrupted by prefents, confented to an accommodation, 
he was obliged to pay a fine of fixty livres, and the 
right if he bad of puniftiing the malefador devolved to 
the count. 

There were a great many people incapable either of 
oifcring or of accepting battle^ But Uberty was given 
them ia trial of the caufe to chufe a champion; and that 
he might have a ftronger intereft in defending the pari- 
ty in whofe behalf he appeared, his hand was cat off if 

,h^ loft the battle^.. 

When capital laws were made in the laft century a- 
4g^inft duels, perhaps it would have beea tufficient to- 
have deprived a warrior of his military capacity, by 
the lofs of his hand ; nothing in general being a greatee 

, '• Bea»iiMuiolr,page3jO.^ 

t Ibid. 

|: The great vafEals had particuhr privileges. 

g BcaumsDoir, chap. 64, page 330, fays he loft his jbrildi^ibtrr 
thefr word*, in the authors of chofo day»» have noi a general 
fignlfication, but a fignification limited to the affair in quefUoo* 
BefcnUivei^ chap. 21, arh 39. / 

§ This cufton,. which we meet with In the capitularies, waafiill 
fubliiciDg at the time o£ J^eaaBUWoir, See cha£r6Zf page xii* 
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mortification to maokind than to furvive the lofs of their 
chara^er. 

When * in capital cafes the duel waa^ fought by chain- 
pionsy the parties were placed wh<re they could not he- 
hold the battle ; each was bound with the cord that waa 
to be ttfed at hia execution, in cafe his champion was 
overcome* 

The peifon that fuccumbed in battle did not zlwzy$ 
lofc the point contcftcd ; if, for inftance t> they fought 
«n an imparlance, he bft only the imparhince* 

CHAP. XXV. 

Of the hounds frejcrihed to tht cuflom of juiTtclal comhati^ ' 

WHEN pledges of battle had been received upon a: 
civil affair of fmall importance, the lord obliged 
the parties to withdraw them. 

If a hGt was notoiious X^ for inftance, rf a man had 
been aifaffinated m the open market-place, then there wall 
neither a trial by witnefles, nor by eombat ; the judge 
gave his decifion from the notoriety of the fa^. 

When the coort of a lord had often determined after 
the fame manner, and the uiage was thus known, the 
II lord refufed to grant the parties the privilege of ducf- 
iing, to the end that the nfages might not bealtered by^ 
the different events of the combats. 

They were not allowed to infift upon duelling but for * 
themfelvcs, for feme one belonging to their family, of 
for their liege lord. 

When the accufed had been acquitted f , another re*- 
^lon could not infift on fighting him ; otherwife di£^ 
putes would never be terminated. 

♦ Bcaumanoir^ chap. 64, page 330* 

f Ibid. chap. ^I, page 309. 

% Ibid, chap- 61,, page 30S. chap. 43, page ^39. 

I Ibid. chap. 6 1, page 1 14. See alfo DcfoAtaioet, chap^ %%^ art; 24^ 

^ ti»d, cha]p« 63, page 3a4t f I^id*. • ^ 
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If a perCon appeared igatia in public, viiofc relationst 
upon a fuppofition of his being murdered, wanted to 
avenge Jtvs deaths ihoK waBitiben oojoom for a combat : 
the fame taay he Aud *» if, by a nototiom ahfeace, tfar 
ia& was proved to be impoffible. 

. If a man f who bad bteiea mortally woandcd, laad ^in- 
culpated before his death the perfon accufed, and named 
another^ they did aot proceed to a dad : but if he had 
xttentbned jiobody, his declaration was looked upon only 
as a foTgivenefs oa bis death- bed; the profecntion wa« 
continued, and even among gentlemen they could make 
war againft each other. 

When there wa« a war, and one of the relations had 
given or received pledges of battle, the right of war 
ceafed ; for then, it was thought, ihat the patties want- 
ed to purfue the ordinary courfe of juftice, wherefore he 
thatxontioued the war would have been fentenced to re-* 
2>air all damage^. 

Thus the pradtce of judiciary eombat had this advaa-^ 
Aage, that it was apt tochange a general <ato a particular 
jquarrel, to reftore the couxtts of judicature to their au- 
thor ity, and to reduce to a civs] ftate tbofe who were no 
longer governed but by the law of nations. 

As there are an infinite number ot wife things tiiat arc 
managed in a i^ery fooliih manner, Co there are many 
foolifh things that arc very wiWy eonduded. 

When a man J, who was chaUenged for a crime, V4fibly 
ftiewed that it had been commitAed by cbe apipeiiant him-> 
felf, there coM be then nto pledges of battle : for there 
is no criminal bu^ ^ould prefer a duel of itiiceftaio event 
to a certain punifhment. 

There weise no dueb |j in affairs decided by aebitersf 
or by ectleifiadic courts ; nor ia cafca relating U9 woitiea'a 
dowries. 

A womattf fays Beanmancdr, cannot JighL If a wo^ 
inafn appealed a perfon without paming ber champion^ 
the pledges of battle were not accepted. It was alfo 

* Beavmanoir, £ha^. <(j, p9|^ giu. f ^■^- f ^S* 5*> 

I Ibid, page 344. 

I Ibid-fagc;^*^. .;.^ • • 
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Tcqitiiitc, that a wwman fhould be anfhorifcd * by her 
i>aroo, that is, by her huiband, to appeal; but fhe might 
i>e appealed «»ithout tbis atithority. 

If either the appellant f or the appellee were under 
fifteen years oF age, there coiild be no combat. They 
might order it indeed in difputes relating to orphan^ 
<when their gtiardian« or tniftecs were willing to run tht 
rifle of this procedure. 

The cafes in 'which a bondman was allowed to fight, 
wttf 1 think, as foilows : He was allowed to fight an- 
other bofidn\an ; he was allowed to iight a freeman, or 
even a gentleman, in cafe they were appeUanta ; but if 
he was the appellant ^ himfelf, the other might refiide 
to iigiit ; and even the bondman's lord had a right to 
take him out of the court. The bondman might, by 
Ills lord's charter ||, or by ufage, fight with any free- 
man ; and the church * pretended to this light for her 
bondmen, as a mark of vefpe^ f due to her by the 
iaity. 

CHAP. XXVI. 

Of the judiciary comhat between one of the parties and mu 
of the frntneffu* 

BEAUMANOIR informs as J, that a pcrfon who 
^kw a witnefs going to fwear again fl him, might 
elikk the fecond, by teHihg the judges, that his adver* 
fary produced a falfe and flandenng witnefs ; and if the 
vitnefs was willing to maintain the quarrel^ he gave 

* fieauinanoir, chap. 63, page 315. 

t Ibid, page ^13. See alfo what I have iaid in the i8th book. 

} Ibid, page 311. 

I £)tffontainet, chap. %%, art. 7. 

* <* Habeant bellaodi et teftificandi lic€ntiam.** Onnrtet «/ 
ZrwiJ the Fat^ in ibe year s 1 1 S. 

t Ibid. 

I Chap. 6j, page 315. 
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»48 THE SPIRIT OF LAWS. Book XXVIII. 

pledges of battle. They troubled themfelvcsjio farther 
about the inqueft; for if the wittiefs was overcome^ it 
was decided, that the party had produced a falfe witnefsy 
and 'he loft hid caufe. 

It was oecefTary the fecond wttnefs (hould be prevented 
from fwearing ; for if he had made his atteftation, the 
affair would have been decided by the depoiition of two 
witneiTes. But by ftaying the fecond» the depofition of 
the firft witnefs was of no manner of ufe. 

The fecond witnefs being thus rejefted, the party 
was not allowed to produce any others, but he loft his 
caufe ; in cafe, however, there had been no pledges of 
battle, he might produce other witneftes. 

Beaumanoir obferves *, that the witnefs might fay to 
the party he appeared for, before he made his depoii- 
tion : " I do not care to fight for your quarrel, nor to 
** enter into any debate; but if you are willing to ftand 
" by me, I am ready to tell the .truth." The party 
was then obliged to fight for the witnefs, and if he 
happened to be overcome, he did not lofe his caufe f , 
but the witnefs was rcjedled. 

This, 1 believe, was a limitation of the ancient cu- 
ftom; and what makes me think fo, is, that we find this 
ufage of appeahng the witnefTes, eftablifhed in the laws 
of the X Bavarians . and || Burgundians, without any 
reftrid^ion. 

I have already made mention 6f the conftitution of 
Gunilebald, again ft which $* Agobard and * St. Avitus 
made fuch loud complaints. <* When the accuf<d,'' 
fays this prince, «< produces witneftes to fwear that he 
'< has not com.mitted the crime, the accufer may chal- 
«* lenge one of the witnefTes to a combat; for it is very 
<< juft that the perfon who has offered to fwear, and has 

• Chap. 6, page 39 and 40* 

f But if the battle was fought by champions, the cbampiom 
that was oTcrcome had hit haad cut off. 

t Tit. i6, fed. i. ' ] Tit. 4S* 

§ Letter to Lewis le Debonnairc. 

* Life of St. Avitus. 
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Chap. 27. THE SPIRIT OF LAWS. 249 

*^ declared that he was certain of the truth, (hould make 
«< no difficulty to maintain it." Thus the witneffet 
were deprived by this king of every kind of fubterfuge 
to avoid the judiciary combat. 



CHAP. xxvn. 

0/ the judicial combat between one of the parties^ and one 
of the hordes peers. Appeal of falfe judgment* 

A S the nature of judicial combats was to terminate 
•^^ the affair for ever, and wai incompatible with * a 
new judgment and new profecutions; an ^appeal, fuch ai 
is eftablifhed by the Roman and Canon laws, that is, to 
a fupetior court, in order (a rejudge the proceeding of 
an i-nferior court, was a thing unknown in Fiance. 

This is a form of proceeding to which a warlike na- 
tion, entirely governed by the point of honour, was 
quite a flranger; and agreeably to this very fpirit the 
fame methods f were ufed againft the judges as were 
allowed againil the parties. 

An appeal among the people of this nation was a 
challenge to fight with arms, a challenge decided by 
blood, and not by an invitation to a paper-quarrel, thg 
knowledge of which was referved to fucceeding ages %, 

Thus St. Lewis in his iniiiiution fays, that an appeal 
includes both felony and iniquity. Thus Beaumanoir 
tells us, that if a vafTal || wanted to make his complaint 
of any outrage committed againft him by his lord, he 
was firft obliged to denounce that he quitted his fief; 
after which he* appealed before his lord paramount, and 
offered pledges of battle. In like nianner the lord re- 
nounced the homage of his vaffal, if he appealed him 
before the count. 



• Beaumanoir, chap, a, page la. 

f Ibid. chap. 6 1, page 311, and chap. 67, page 338. 

f Ibid, book 1,, chap. 15. 

I Ibid. chap. 61, pagcp ro and ^ii, andphap. 67, page 337. 
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■ A vafFal to apj^al his lord of falfc judgment, wa« 
tdlin^ kim that hU fentence was unjuft and malicious: 
ttovr, to utter fuch words again(k his lord, was in fomr 
meafure <^ommltting the crime of felony. 

Hence, inftcad of bringing an appeal of falfe judgment 
againft the lord who eftabllHied and direded the court, 
they appealed the peers, of whom the court itfelf was 
formed: By this means they avoided the crime of felony; 
for they infulted only their peers, with whom they could 
always account for the. infult. 

It was a very * dangerous thing to appeal the peers 
of falfe judgment. If the party waited till judgment 
was pronounced, he was obliged to fight them alt f , 
when they offered to make good their judgment. If 
the appeal was made before all ^the judges had given 
tkeir opinion, he was obliged to fight all thofe who had 
agreed in their judgment. In order to avoid thi» 
danger, it was ufual to ]^etition the lord J! to give or- 
ders, that each peer fhould give his opinion out aloud; 
and when the firft had pronounced, and the fecond wa9 
going to do the fame, the party told him that he wa« 
a liar, a knave, and a ilatiderer, and then he had to fight 
only with that peer. 

Defontaines || would have it, that before an appeal 
was made of falije judgment, it was cuftomary to let 
three judges pronounce ; and he does not fay that it 
was neceflary .to fight them all three, and :mach lefs 
that there was any obligation to fight all thofe who 
bid declared thcmfelves of the fame ^opinion. Tijefc 
differences arife from this, that there were very few 
ufagea cxaAly in all parts the fame. ^ J3eaumanoir 
gives an account of what paffcd in the county* of 
Clermont ; and Defontaines of what was pra£iife4 in 
Vcrmandois. • 



* Beaumanoir, chap. 6 1, page 313. * 

t Ibid, page 314. 

i Ibid. . 

g Cbap.^t, art. I, lo and zx» he fajs only that eacH of them 
iKas hHIqw^ a (aiall fiat. 
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When * one of the peers had d^claicd thicU he would 
aiaiotatn the judgment, the judge ordered the pledges of 
l>attie to be given, and likewife (00k focurity of the 
appellant that he would maintain his appeal. But the 
peer who was appealed gave no fecurity, becaufe be waB 
the lord's vaifal, and was obliged to defend the appe^l> 
or to pay the lord .a fine of (ixty livres. 

If the f appellant did not prove that tlie jadgmeot 
;wat &!£e, be paid the lord a fine of fix^y livr^, the fame 
fine to t ^^ P^^*" whom he had appealed, and as much 
.to every one x>{ tbofe .who Had openly .contented to tht 
judgment. 

When a perfoti violently fufpei^ed of a capital crime 
had been taken and condemned/ he could make no ap- 
peal ]| of falfe judgment: For he vrould always. appeal, 
either to prolong his life, or to get an abfolute difcharge-. 

If a perfon (aid § that the judgment was falfe and 
bad, and did .not ofrer to make his .words good, that is^ 
to fight, be was condemned lo a £ne of fix fous if ^ 
gentleman, and to five fous i( §l bondman, for the inju- 
rious, exprefiions he had uttered. 

The judge or peers** who were overcome, - forfeited 
neither life nor limbs ; .but the perfon who appealed 
them was punifhed with death, if it r happened to, be a 
jQupiul crime f . 

This noanner of ifppeatxng the ,p^crs of falfe judg- 
ment, was td avoid appealing the lord himfelf. ,But if.j: 
;ikt lord bad 90 pe^rs> or had not a fufi^cient pupb^^ 

. * 3eaoi|ianoir, chup. 6iKP^ge JI4* 
f Il>i(i. Defontainet, chap, ai, art. % 
t Ibid. 
I Ibid. diap. 6x, page 3t6. 

5 Ibid, chap, xli.payc 354- .%fe'>^iW'>cJjfP- «ii. art-*** 
* Defontaines, chap. xxii. art. 7. 

, t See Df fpntaines, chap«.xiii. art« i r.a9d.it, and foUowinfr, who 
difiinguiihcs the caufes in which the app«:}iwt of falfe judgiPROt 
loies hk life, the point cootefte^,^or^onI]t the imparlance. 

^ Beaumancur, chap.^xlii.^pafe,3i2. Pff9ntain98, chap, pii^ 
•art. 3. 

Vol. II. y 
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tSt THE SPIRIT OF LAWS. BookXXVIIL 

he might at his own cxpence hire * peers of his lord 
paramount; but thefe peers were not obliged to judge, 
if they did not like it ; they might declare that they 
were come only to give their opinion: In that particur 
lar f cafe, the lord himfelf pronounced fentence as judge; 
«ind if an appeal of falfe judgment was made againll him, 
ft was his bufinefs to ftand the appeal. 

If the lord happened J to be fo very poor as not to be 
able to hire peers of his paramount, or if he negledled 
to afk for them, or the paramount refufed to give them, 
then as the lord could not judge by himfelf, and at 
nobody was obliged to plead before a tribunal where 
judgment could not be given, the affair was brought 
before the lord paramount. 

This, I believe, was one of the principal caufcs of the 
reparation between the junTdi6tion and the fief, from 
whence arofe that maxim of the French lawyers. "The 
** fief is one thing, and the JurifdIAion another." For 
«s there were a vaft nmnber of peers who had no fubor- 
dinate vaflals under them, they were incapable of holding 
their court; all affairs were then brought before the 
lord paramount, and they loft the privilege of judging, 
becaufe they had neither power nor will to claim it - 

All the 11 peers who had agreed to the judgment, 
were obliged to be prefent when it was pronounced, that 
"they might follow one another, and fay Yes to the per- 
fon who, wanting to make an appeal of falfe judgment, 
*aflced them whether they followed ;. for Defontaines 
fays §f ** that it is an affair of courtefy and loyalty, and 
«« there is no fuch thing as evafion or delay." Fi'om 
hence, I imagine, arofe the coftom ffill followed in 
England, of obliging the jury to be all unanimoua io 
their verdid in cafes relating to life and death. 

♦ The count wasfujt obliged to lend any. Beaumanoir, chap. 
Jxvii p. 337. 

f No body can pafs judgment in hit court, fays Beaumanoir^ 
chap. Uvii. p. 336 ct 337. 

I Beaumanoir, chap. Ixii. p. 31a. 

I Befontaiaes, chap. xxi. art. t^'.aad %^f- . 

J ;>i|J. art. 2?, 
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Chap. if. THE SPIRIl* Of LAWS. %$% 

Judgment wajs therefore given according to the opi* 
nioii of the majority: and if there was an equal divifiosy 
fentence was pronounced, iu criminal cafes, in favour of 
the accufed; in cafes of debt, in favour of the debtor; 
^hd, in cafes of inheritance, in favour of the defendant. 

Dcfontaincs obfervea *, that a peer could not excufu 
himfclf by faying, that he would not fit in court if there 
tvere only four f , or if the whole number, or at leali 
the wifeit part, were not prefent. This is juli as if he 
was to fay in the heat of engagement, that he would 
not afliil his lord, becaufe he had not all his vaflals with 
him. But it was the lord's bufinefs to caufe hi3 court ta 
be refpe^ied, and to chufe the braved and moil knowing 
of his tenants. This I mention in order to fhew the du^* 
ty of vaflab,^ which was to fight asd to judge; and fucb 
indeed was this duty, that to judge was the fame as to 
fight. 

, It was lawful for ^ lord who went to law with his vaf^ 
fals in his own court, and was caft, to appeal one of h'w 
tenants of falfe judgment. But as the latter owed a 
refpe^ to his lord for the fealty he had vowed, and the 
tord, on the other hand, owed benievolence to his vafTal 
for the fealty accepted ; hence It was cuftomary to make 
a diftinftion between the lord's affirming in general, 
that the judgment j: was falfe and nnjufti and. imputin?: 
perfdnal (( prevarications to his tenant. In the fitfi 
cafe, he affronted his own court, and in fome meafure^ 
himfelf, fo that there was no room for pledges of battle. 
But there was room in the fecond, becaufc he attacked 
bis vaffal's honour ; and the perfon overcome was de- 
prived of life and property, in order to maintain the pu- 
blic tranquillity. 

This dirtindlion, which was neceffary in that particu- 
lar cafe, h \^ afterwards a great extent. ' Beaumanbir 
fays, that when the appellant of falfe judgment attacked 

• Chap xxi. art. 37. 

f This number at lead was neceffary. Dcfontaincs, chap, xxi*' 

t. 36. 

I Beaumanoir, chap. Ixvii. p. 337.. 
It Ibid. 

Y z 
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%Sf THE SPIRIT OF LAWS. Book XXVIf !• 

ene of the peers by perfoiial tropatations, then battle 
♦nrued; bUt if he attacked only the judgment, the peer 
ilppealed was at liberty * to determine the dtfpute either 
by battle or by law. But as the prevailing fpirit in 
Beattrhandir's time was to reilratn the ufage of jodiciat 
^tbbats/ and as tins liberty which had been granted to 
4he pieer' appealed; of defending the judgment by con^- 
bsrt or not, is equally contrary to the ideas of honour 
cftablifhed in thofe days, and to the obligation the yaifal 
Ihy under of defending his lord's jurifdi^ion; I am apt to 
t^ink, that this diliin^ion of Beaumanoir's was owing 
to t new regulation aniong the French. 

I woiild not have it thought that all appeals of faUe 
Judgment were decided by battle; it fared with tliis 
appeal »s with all ot4ierr. The reader may recolieA 
tihe eitceptionB ifi the twenty-fifth chapter. Here tt 
y»M the bufioefs of the fuperior court to examine whe*' 
ther li wds proper to withdraw th^ pledges of battle or 
mat. 

. There eotdd be no ap)$eal of falfe judgment againft 
the king's oourt; b^caUfeas there w^s no one equal to 
tfhd l*iag» no one cAiild appeal him; Und as the king had 
mf fuperior, none oould appeal from his court. 

Th» fundamental r^gul^ioif, which wa» necelTary 
as a political law, dimioiihed alfo as a ci^il law the 
^kbufe» of the judicial proceedings of thofe times. Wheo 
^ lotd was afraid -f that his court would be ap^aled of 
fatfe judgment, or perceived that they, were determined 
to Kppeai; if jnAice required theve (hould be no appeal, 
lie might petition for peers froni^ the king^s potirt, who 
could Aot be appealed of falfe judgment. Thus Kifi|p 
Philip, fays Defont^ines |, fent his whole council to 
^kdgc an afflHr In the eoiir t titf the abbot of Corbey. ' 

if the lord could not have judges froni^ the king»* 
he might Temo?e bis oOurt into the king's, if he helcf 
immedis^tely of him: but if there were iatermcdii^cc hr^h 

• Bfeaumanoir, chs^p. Ixvil. page 337 aftd 33^85, 
t Defontaines, chap' xxii. a,rt. 14. 
•1 Ibid. 
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he had recoiirr^e to hiV paramount, going from one lord tO' 
iti other, till he came tp the fovereign. 

Thup, notwiihftamifng they had in thofe d<iys ncithef 
the pradlice rior even the idea of oar modern appcalsr, yet 
Ifhey had recourfe to the king, who if as the fourpe froni' 
whence all thofe rivei^ iowcd^ and ehe foa iatb whicll^ 
fi^ey returned^ 

C H A P. XXVIII. 

0/ the appeaf of default of jujlxt. 

*1pHE appeal of default of )«fliice wa« whew fhe cmirt 
■*• of a p«rticu:lar lot*d deferred^ eva4ed^ or refufcd t-^ 
^o juftice to the parlies* 

I)uring the time: of oitr princes ef the fecond r'ace^ 
^ough t%e acmnt hid feveral officers under him, therr 
perfoft #aH fuSord^fiate,- but not ^heir jufirdi<E)!f»rt. Thef< 
officer^, in their coU^days, afffirzes, or FlctcHa^ pave judg- 
ment i* the laft i^efoft as tfte counc Kimfo)f; sul the dtf-« 
fcrence conMed \n the d^ivi<fion of tliw jbrifdr^ioni; I'of 
iir^aaeey the count ^ had the power of condenmiiig tor 
tfieafth, of judging of liberty, atid of rhis reditmioa of 
goods, which th^ (enUnar'ti )aaA not. 

Fof the felBBc rcafoft, ^here yfrtxt higher eiaules f re* 
fcrved to' the king; namely, tk^fe whfdi diire^ty eoA«« 
cern^ed tie poKticid oiidty erf thfe Waiter Socli were |bo 
tffputes between Sifhopr, abbots, eoonts^and ether gvan-« 
^e% whom tWe king }udgcd togevher witb the grea« 
taflalsj. ,, 

Wltat. forte afichot^ have advanced, namdy, that a» 
Appeal fay from the connt to the king's commiiTary, or 
ffaj^ downnKifs^ k dot vreil grout^ded. The count atid 

* Thfrd capitttlar| of the year Sl2. are. 3. odftiofl' of Bjtrufios, 
pge 45^7 . aA<^ of Clntflei tHc Btid, xMed Do tbe lafw of the JLotn- 

t third capitulary of the year 8ia, article *. cdititon of Balu* 
fitts, page 49'7« 

§ Cum fidelibus. Capitttlary of Lewis le S^cBennaiJ'e, edkioft 
-«i l^iRi6v^> psF^ 667.- 
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the miffhs had an equal jnrifdi^lion * independent of each 
dther: The whole diftcrcnce was f , that the miffhs held 
^v his placiia or affizes four months in the year, and the 
count the other eight. 

If a perfon who had been condemned at an affize f, 
demanded to have his caufe tried over again, and was 
afterwards caft, he paid a fine of fifteen fous, or received 
fifteen bhiws from tht judges who had decided the affair. 

When the counts or the king's '<;ort\miffar!C8 did not 
, find them fc Ives able to bring the great lords to reafon, 
they n:iade them give bail or feciirity *, that they would 
appear in the king's court: This was to try the caufe, 
» ahd not to rejudge it. I find in the capitulary of Mctz -f^ 
a law, by which the appeal of falfe judgment to the king's 
court is edablifhed, and all other k>Qds of appeal pro« 
fcribt'd and punifhed. 

If ihey refufed to fubmit to the judgment of the fhe- 
rifrs $, arfd made no complaint, they were imprifoned 
till they had fubmitted; but, if they complained, they 
were conduded under. a proper gw^rd before the king^ 
and the affair was examined in kis court. 

There could be hardly any room thei> for ai> appeal 
of defai^lt of juftice; for fo far was it from being ufual 
in thofe days to complain, that the counts and others, 
who had a right of holding aJHizes, were not €xa<^ m 
dlfcharging this duty; that || on th« con^trary, it was a 
general complaint that they were too €xa6k. ; Hence we 
find fuch Dumbers of ordinances, by which. the counta^ 
and all other ufficers of juftice whatfoever, are forbid ta 

* See the capitulary of Charles the Bald, sidded to the law o£ 
the Lombards, book ii. article 3. 

\ Third capitirlary of the year %.i%, article 8^ 

I Placitum. 

• This appears by the formulas, charter*, and the capitutarieSi . 

J- In the year 757, edition of Balufiua^ pageiSo. art. 9 and 10. 
and the fynod apud Verrias in the year 755. art. 291. edition o£ 
Balufius, page ilS* Thefe two capitularies were made under 
kin«r Pepm. 

§ The officers under the Count Scabini. 

tl S.e the law of the Lombards, book Ii. tit. $%, article 2%, 
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hold their aflizea above thrice a-year. It was not^ 
pecefTary to chaftife their iodolencei as to check, theiv 
a<5l.ivjty. 

But, after an innumerable multitude of petty ]ord(htp9 
had been fornaed^ and different degrees of vaflalage efta- 
blithed, the negled of certain vaffals in holding their 
courts gave rife to this kind of appeal *, efpecially as 
very confiderable profits accrued to the lord paramouat 
from the feveral fines. 

As the cuilom of judicial combats gained every day 
more ground, there were places, cafes, and times, iir 
which it was difficult to affemble the peers, and confe* 
quently in which juftice was delay^. . The appeal o£ 
default of juftice was therefore introduced, an appeal that 
has been often a remarkable aera in our hiltory, becaufc 
moft of the wars of thofe days were imputed to a viola« 
tion of the political law, as the caufe, or at leait the 
pretence of our modern wars, is the infringement of the 
law of nations. ■ 

Beaumanolr. fays .f , that, in t,hc cafe of default of 
juflice, battle was not allowed. The reafons are thefei 
1. They could not challenge th/e lord, becaufe of the 
refpeA due to his perfon; neither could they challenge 
the lord's peers, becaufe the cafe, was cleai^ and they 
had only to reckon the days of the fummons, or of the 
other delays; there had been no judgment pafied, confc- 
quently there could be no appeal of fs^fe. judgment : Itk 
fine, the crime of the peers offended the lord as well a» 
the party, and it was again it rule that there fhould be 
battle between the lord and his peers. ' 

But, J as the default was proved by witncfles before 
the fnpcrior court, the witneiTcs trtight* be chattengcd, 
and then neither the lord nor hiscoort^ were* offended. . 

In cafe the default was owing to the lord's tenants or 
peers by deferring juftice, or by evading judgfpent after 

• There are rnftancea of appeali of default. of iufticc as early a» 
the time of Philip Auguftua; 

t Chap. 6 1, page 315. 

t Bcaamanoir, €hap.6j.page3X5, ' ^ 
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faH delays, tl»en thefe peers were appealed*' of default of 
juftlce before the paramoaiH ; and, if they wer^ caft^ 
they * paid a fine to their lord. The latter could riot 
give th^in any afBttance; on th« contrai^, he feized their 
fief till they had each paid a fine of fixty liVre^. 

2. When the default was owing to the lord, which wat* 
the cafe whenever thefe happened not to be a fufficient 
minvber of pects in his cocttt to pafs jodgment, orwhett' 
he had not aifembled hie tenants, or app<Mhted' fomehody 
ill hiff rSootn to «(Ibinhle them, an appeal iiiig;ht i)t made 
of thc'defauh before the lotd paranpiount; ^ttttben the 
l^ty f and not the lord was fumiAotied, bmluire of the 
ifefpea due to the latter. *. "'^^ 

The bid denaanded to be tried befort'th^lpariinoiiner 
Slid, if he was acqiaitted of the defauh, ?he caufe was re 
Hiaaded to h>Kii, ftnd he wa^ likewrfe pajiit a' fi^e of fixt/ 
li^rts jt^ But, if the default was proted^ the penalty iri^ 
Aided II onf him wm f o lofe the jiidgRient of the caufe^ 
which was to be then tried in the fuperioi* court. Ir^ 
hB^s the coaiplaint of defaule wad made with ro ethef 
i»iew. 

3. if tht ford was f\a^d iit %U oWD eocrrt §^ whicH' 
sever happened Bat Opon drfpotes relating to the fief/ 
after ktling aH the delays pafs^ the lord hinfetf * was 
§>mmoned bfcforc the peers in the fo^ereig^'s name, 
whofe permffion wais neceftary on that occnifioii. Ther 
peer» M not male the fsauBott^ in t^ir^ own Mime^ 

* DetcnUiticsy cfidp. %1, artldts %4* • « 
. t ibid, article 3f. . * • / 
, ji Bfa«aMi»6ir, chap. 6}. pikgQ latk 

I S)ielHiCaitties, d»p. ^1. arcicle ^^ 

5 Tbi» Was the <afe in tRc fkm«ay dittcrttlct ^tfweeil t^^ feid' 
el Nellrttid Joao' Cavntsfeof ^iatu&ctty under tlie reij^n 6i L«witf 
VIU. He f\ied her in her own court of Flanderr, and futnmohed 
hex to give jEudgtiicat withhr forty days, and aftcrWarda appealed 
in default of iuSis'e to th« hiAg;*8 court. Slie aolwccedy be froaid- 
Be judged by nis peers in Flanders. The kiag^s court detentHned^ 
that he (hould not be remanded^ and thai the Ccnrntcft ftoulj be 
fummoned. 

* JBcavuaaoir, chap. ^4, 
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becaufe they could not fummoa their lord, "but they 
could fummon for their Ibrd.^. 

Sometimes f the appeal of default of juftice was fol- 
lowed with an appeal of faUe judgment, when the lord 
had caufed judgment to be pafTcd^ notwUhftanding the 
dcfa^ik. ^ 

The vafial|, who had wrongfully appealed bts lord of 
default of jdt'ice, was (enienced to pay a£»ie accordiiigi 
lo hi« lord's^ pleafitre. 

The i«habittnt« of Gaunt || had appeakd the , Earl of 
Flanders of default of judlde before the king„ for having 
delayed to give judgment in bis own courts Upotf 
examination ii was found, that he h^ ufed le& delay* 
ihaa ^ven thccuiiom of the countiry allowed* They 
were therefore remanded to him^ upon which their t(* 
k€tSf to the value of fixty thoufand livres^ were feis^ed* 
They returned ta the kin^s conrt in ^rder to havs ihit 
fine moderated; but it was decided, that the Earl mights 
ifilift upon this fine,, and even more if he pleafed* ? B«aux 
maaoir was preient at thofe judgments* 

4. In other difputes whicli the lord might havcv 
with \m : vaffal, in refp^A to the body Of hoaottr ot 
the latter^ or to goods that did not belong to the fief»i 
..there was no room for an appeal of default of juilicci^ 
becaufe the caufe waa not . t^ied in the lord's . courts 
but in that of the paramount; vaflitls, fays Dcfbntaines jfi, 
having no power to give judgment on the body of their 
Jord, 

I have been at fome trouble to give a^ dear ide^ ^ 
tbo£i things^ which are fo obfcure and confufed in old 
a«th<lP8, thai to draw them from the ch^os in which they 
were involved» may be reckoned a new difcovery. 



"^ DefontaniQi, chap. ti. art. 9. 
t Bcaomanoir, chap. 61. page 34* 

f Beaainanotr« chapter 61. page 319. But he that was netthcY 
tenant nof vaibl'to the lord j^id oaly a goe of fixty livrcs. lb. 
I fieaumaooir, chap. Ixi. page. 31^. 

( Chap* ^xi, art* 3J[, 
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CHAP. XXIX. 

£poch of the rittgn tff Si. htv/hi 

OT. Lewis aboH/lied the judicial combats la all the 
^ courts of his defttefiie, as appears by the ordinance 
he * publifhed oo th^t 9<cco»nt, an4 f by the inftitutions. ' 
But he did not fuppreis them in the tJourts of his 
Wons J, except ih the cafe of appeal of falfe judgment. 
A valial could not appeal the cburt of his lord of falfe 
j.udgment» without demiinding a judicial combat againft 
the judges whb had pronounced fentence. But Si* 
Lewis II -introduced the praftice of appealing of falfe 
judgment without fighting, a change that n>ay be reckon" 
cd a kind of revolution- 
He declared §, that there (bould be no appeal of falfe 
judgment in the lord (hips of his demefne,- becaufe it waar 
a crime of felofjy. litfaft, if it was- a kind of felony 
againll the lord, by a much ftrongcr rejfon it was felony 
againlt the king. Bat he confented they might demand 
ao amendment * of tiie judgments pafldd in his coiirfg^* 
not becaufe they wtre falfe or iniquitous, but becaufe 
tliey did fome prejudice f . On the contrary, he ordain- 
ed, that they ftiould be obliged to make an appeal of falfe 
judgment againd the coutts of the barons ||, in cafe of 
any complaint. 

It was allowed by the inftitutions, as we have already- 
obferved, to bring an ajspeal of falfe judgment agaiftll the 
courts of the king's deniefnes. They were obliged to - 
demand an amendment before the (anoe court; aDd| im- 

* In the year 1260. 

•f Book i. chap. 1. and 7. and book ii. chap. 10. and ir. 

t As appears every where in the inftttutions, &c. and Beai^> 
manoir, chap.* 6 1. page 309. 

{] Inilitutions, book i. chap. 6. and book ii. chap. 15. 

§ lb. book ii. chap. Ij. 

• lb. book i. chap. 78. and bookii. chap. 15. 

4 lb. book i. chap. 7$. g lb. book ii. chap. 15. 
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cafe, the bailiff refufcd the amendment demanded, the 
king gave leave to make an appeal * to his couit, or rar 
ther, interpreting the fuftitutions by themfelves, to pre- 
{cnK him a t re que ft or petit^oB. ^ 

With regard to the courts of the lords, St. Lewis, by 
permitting them to be appealed of falfe judgment, ^ould 
have .the caixfe .brought. { before the royal trtbunai, or 
that of the Lord paramount, not || to be decided by 
duel, but by witneiTes, purfuant to a form of proceed isgv 
the rules of Iwhtch he laid down in the inftiiutions f»- -t 

Thus, whether they could faliify tbe judgment,' as 111 
the court* of the barons, or whether they could Bjot faliifyl 
86 in the courts' of his demefne, he ordained thaiK they 
might appeal without running the hazard of a duel. - • / 

Defontaines * gives us the two firit examples he ever 
iaw, in which tlwy proceeded thus without a legal duelf 
one in a caufe tried at the court of 8t. Qurntin, which 
belonged to ihe king's demefne, and the other in the 
eourt of Ponthteu, where the copnt who was pre fen t op^ 
pofcd the ancient jurifprudeace; but thefe two caufea 
were decided by law. 

Here perhaps it will be aflced, why St. Lewis ordained 
for the courts of ^^is barons a different form of procecdirig 
from that which he had eitabliAied in the courts of hk 
demefne? The reafon.is this; When St. l-icwis made the 
regulations for the courts of his denoefnes?, he was not 
checked nor confined in his views: b.ut he had m^eafiires 
to keep 'with the lordp who enjoyed this ancient pre- 
rogative, that caufes fliould not he removed from their 
C0\irt9i unleis the party was willing to expofe himfelf to 
the dangers of an appeal of* faUe iudgmenti St. Liewis 
prefcrved the ufage of this appeal; but he ordained that 
it (liould be made without a judicial combat; that is, in 



»• Hjid". djap. Ixtvnt. ' f Ibid, chap.xv. 

t But, if they-wanted to appeal without falfifying the judgment, 
^he appeal was not admitted. Infthutions, book ii. chap. 15. 

p Book ii. chap. 6 and 47. and book ii. chap. 15. and Beaum*. 
.ppir, cha:p. ?ci. pajje 58. 

J Book i. chap, r, 2, aiid |. T Cha^. hIk ^jt, 16. P^lf* 
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order to render the <;hange nore infefiliblte, be fupprefled 
the thing, and continued the terms. 

This regulation was not univerfally reccfved in the 
courts of the lords. Beauoianoir * fays, that in his time 
there were two ways of judging; pne according to. the 
Jiing^s eftabli(hmenty and the other purfuant to the an« 
cient practice; that the lords were at liberty to follow 
which way they plea£ed; bnt, when they had pitched 
lipon one in any-caufe* they could not afterwards have 
recourfe to the oth^. He addsf, that the. Count of 
Clcrmofit followed the new .praAice, while his vaffals 
Jcept to the old 'one, but that it was in his power to re- 
^ftablilh the^ancknt pra&ice whenever he pleafed> other* 
wife He wouM have lefs authonty than his vaifals. 

k is proper here to obferve, that France was at that 
time II divided into the country of the king's demefne, 
«nd that which was called the country of the barons, or 
the baroniesy and, to make ufe of the terms of St. Lewises 
inftitutions, into the country under obedience to the king, 
<and the country out of his obedience. When the king/s 
made ordinances for the country of their own demefnc« 
>they employed their own fingk authority: hut, when 
.they publifhed any ordinances that concerned alfo the 
.country of their barons, they were made § in , concert 
.with them, or.fealed and fubfcribedby them; otherwife 
-the barons received or refufed them, according as they 
^iieemed conducive to . the good of their baronies. The 
-rear .vaffals were upon the fame terms with the great 
.nrafials. Now, the inftitutions were not made, with the 
confent of the lords, though they regulated matters 
«.which to them were of great importance: but they 

* Chap. Ixi.pa^ge 309* t ^hid. 

I See Beaumanoir, Defootaines, and die Inftitutions, book iL 
chap. 10, II, 15. and others. 

§ See the ordinances at the beginning ^f the third. race in the 
coUe<£tioo of Lauriere, efpecially tbofe of Philip Auguftus on 
ecdefiafiic jurirdidion, and that of Lewis VIII. concemtiig the 
Jews, and the charters related hj Mr. BmfTels, particularly that 

' of St. Lewis, on the leafe and recovery of lands, and the letidal 
majority of young women, tome ii. book 3 a. page 35. aBd^ii* 

.fhe ordinanfie of Philip Auguflus, pi^e ;• 
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were TCccived* only by tlioft who belteved they would 
redound to their advantage. Robert, fon of St^ Lewi»» 
received them in his country of Clerfnont ; yet his vafials 
did not think proper to conform to this praftice. 



CHAP. XKX. 

'Ol(fervatimu mt affeals* 

T APPREHEND, that appeab, which were chal. 
^ lengea to a combat, muft have been made imme- 
diately on the fpot. ^< If the party leaves the. court 
*< without appealing,*' fays Beaumanoir *, *< he lofes 
*< his appeal, and the judgment ftands good." This 
continued dill in force, even after all the reftxi&iont 
of t judicial cOmbats. 

CHAP. XXXI. 

Tie fame fuhjeff conttnued* 

^ I *HE villain could not bring an appeal of hlk judg* 
-'- ment againft the court of his lord. This we learn 
from Defontaines ^, and is confirmed moreover by the 
inftitutions ||. Hence Dcfontatnes § iays, ** Between the 
«* lord and his villain there ia no other judge but God.'' 

It was the cttftom of judicial combats that had de- 
prived the villains of the privilege of appealing their 
lord's court of falfe judgment *. And fo true is this, 
jthat thofe villains f , who by charter ot cuftom had a 

* Chap, liiii. page 317. Ibid. chap. Izl. page 3x3. 

t See the inftitutioot of St. itCwie, hook ii. chap. 15. the ciiir 
nance of Charles VII in 1453. 

' f Chap. xxi«art. ix and %%. | Book i. chap. 136. 

§ Chap. ii. art. 8. • Chap. xxii. art. 14. 

f Defontaioes, chap. xxii. art. 7« This article and the 2 id .of 
the ftid chapter of the fame author have heen hitherto very ill ex- 
plained. Defootaines does not oppofe the judgment of the lord to 
that of the gentleman, becaufe it was the fame thing; l>ut he op- 
fiofes the commsn viUaio to him who had the privxiegc of fightinga 

Voi,. IL 7, 
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right to fight, had alfo the privilege of appealing their 
lord's court of falfe judgment, even though the peers 
who judged them were gentlemen * : and Defontaines 
propofes expedients to gentlemen io order to avoid th/e 
fcandal of fighting with a villain, by whom they had 
been appealed of falfe judgment. 

As the pradice of judicial combats began to decline^ 
and the ufage of new appeals to be introduced, it was 
reckoned unjuft that freemen (hould have a remedy 
againft the injuftice of the coUrt of their lords, and the 
ji^niains (hould not ; heoce the parliament received theyr 
appeals ^s well as thofe of ffeemeUf 



CHAP, XXXII. 
The fame fuljeff conttnuttL 

!1T7HEN an appeal of falfe judg:ment was brought 
^^ againd the lord's court, the lord appeared in pef- 
Xon before his para,mouot to defend the judgment of his 
court. In like manner f< in the appeal of default of 
juftice, the party fummoned before the lord paramount 
brought his lord along with him, to the end that^ if the 
default was not proved, he might recover his jurirdi^lion. 
In procefa of time, as the pradice obfcrved tn thefc 
two particular c^ifes was become general by the intro- 
dudion of all forts of appeals, it feemed very extraordi- 
nary that the lord (hould be obliged to fpend hia whole 
life in ftrange tribunals, and for other people's affairs. 
Philip of Valois 1^ ordained, that ^one but. the bailiffs 
(hould be fummoned: and when the ufage of appeals 
became IkiH more frequent, the parties were obliged tq 
defend the appeal: the fa^ || of the judge becaoie that 
:^ iof the party. 

• Gentlemen may be always appointed judges. DefontMaef^ 
fbaf. xri. art. 48. 

f Defontaines, chap*, zzi art. 33. f In the yeari33i. 

I) See the lituation of things in Boutillier*s time, who lived ^ 
f^e year. 140a. Somroe Rurale^ |)ook i. pz^s 19 apd ^0, 
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I took * notice that, lii the appeal of default of 
juftice, the lord loll only the privilege of having the* 
caufe tried in hts own court. But if the lord himfelf 
was fued as a party f , which was become a very common 
pradice :|:, he paid 4 fine of fixty livres to the king, or 
to the paramount before whom the appeal was brought. 
From thence arofe the ufage, after appeals bad been 
generally received, of fining the lord upon the ,amend«> 
ment of the fentence of his judge; an ufage which lafted 
a long time, and was confirmed by the ordinance of 
Roufiillon, but fell at ledgth to the ground through its 
own abfurdity. 

CHAP. XXXIII. 
The fame JubjeQ cohtittUiJ. 

TN the pra6^ice of judicial conbats, the perfon ^ho 
^ had appeded one of the judges of falfc judgment,* 
iDight lofe tl his caufe by the combat, but c6uld not 
poflibly gain it. In fa£i, the party who had a judg* 
ment in his favour, ought not to have been deprived of 
it by another man's ad. The appellant therefore, who 
had gained the battle, was obliged to fight likewife 
againft the adverfe party, not in order to know whether 
the judgment was good or bad, (for this judgment was 
out of the cafe, being rcverfed by the combat), but t# 
determine whether the demand was juft or not; and it 
was on this new point they fonght. From thence pro- 
ceeds our manner of pronouncing arrefts, •* The court 
*< annuls the appeal ; the court annuls the appeal, and 
" the judgment againft which the appeal was brought." 
In effe6l, when the perfon who had made the appeal of 
falfe judgment happened to be overcomei the appeal wa^ 

• See chap. 30. 

f Beaumaooir, chap. Ixi. page %t% and 318. 
} Ibid. 

I DefoDtaincs, chap, xzi, art. 14. 
Z % 
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reverfcd; when he proved vidorioas, both the judgment 
aiid the appeal were reverfed: then they were obliged to 
proceed to a new judgment. 

This it fo far true, that when the caafe wap tried by 
igquefty this manner of pronouncing did not take place : 
witnefs what M. de la Roche Flavin * fays, namely* 
that the Chamber of Inquefts could not ufc this form at 
the beginning of its creation. 

CHAP. XXXIV. 
In wbat manner the proeeedingi at law hcame fecret% 

TXUELS bad introduced » public form of proeeedingi 
^^ fo that both the attack and the defence were 
equally known. ' << The witnefiet,'' fayv Beaumanoir ft 
•* ought to give in their ttftimony in open court.*' 

Boutitltev's eommeittator fays, he had learned of an- 
ckrxt prs&itioncrSy and from fomc old maoufcnpt law- 
books, that criminal procelTes were anciently carried on^ 
in public, and in a form not very different from the 
public judgments of the Romans. This was owing to 
thtrr not knowing how tO write, a thing in thofc day» 
very common. The ufage of writing fixes the id^as, 
and preferves the fecret; but when thia ufage *ft laid 
aGde, nothing but the publicnefs of the proeeeding i» 
capable of Bxing thofe ideas. 

And as uncertainty J might tfafily arifc in rcfpcA to 
what had been judged by vaffals, or pleaded before vaifals, 
they could therefore refrefh their memoiy, every time 
fhey held a court, by what was called proceedinga or 
fecord ||. In that cafe it was not allowed to challenge 
the witnefTes to combat \ for then there would be no end 
of difputes. 

* Of the parliament of France, book i. chap. i6. 

t Chap. 6i, page 3ii. 

% As Beaumanoir fays, chap. 39, page 109. 

II They proved by wltnelfes what had been already done, fatd, 
OTv decreed in court. 
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la proeeCi of time a fecret form of proeeedioe was 
introduced. Every thiog before kad beea public; e«« 
very thing now became fecret ; the iotcrrogatorieSy the 
informatioas^ the re-examioationsy the confronting of 
witneifcs, the opinion of the public pro&cutor ; and thic 
it the prefcnt pradice. The firft form of proceeding wat 
fuitabk to the government of that time, as the new form 
was proper to the government finee e(labli(hed. 

Boutillier'8 commentator fixes the epoch of thif 
change to the ordinance in the year 1539. 1 am., apt 
to believe that this change was made infeafiblyt and 
pafied from one Lordihip to another, in proportion at 
the lords renounced the ancient form of judging, and 
that derived from the inftitotions of St. Lewis 4^88 im« 
proved. In fad, Deaumanoir (ays f, that witnefles w«rc 
publicly heard only in cafes in which it was allowed 
to give pledges of battle; in others* they were heard 
in (ecret, and their depofitions were reduced to writing* 
The proceedings became therefore Iccretf when they 
ceaTed to give pledges of battle* 



CHAP. XXXV. 
Of the cofis. 

IN former times no one was condemned ia France tor 
the payments of cods % in temporal courts* Th9 
party caft was fufficiently punished by fentenees of pecu- 
niary, fines to the lord and his peers. From the manner 
of proceeding by judicial combat it followed, that thf 
party who was condemned and deprived of li£e and for- 
tune, was puoJflied as much as he could be; and in thf 
other cafes of the judicial combat, there wefe fines 
fometimies fixed> and fometimes dependent on the dx{^' 
fition of the lord, which were fuificient to make people 
dread the events of fuits. The iamc may be 4ki of 

t Chap. 39. 318. 

t Defontaines in his counfel, chap. %%y art. 3 and 8, and B<av« 
masoir, chap* i3. laftitotions, book i. chap. 90* 
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caufes that were not decided by combat. As the lord 
had the chief profits, fo he was alfo at the chief ex-" 
pence, either to affemble his peers, or to enable them to 
proceed to judgment. Befides, as difputes were gene-, 
rally determined on. the fpot, and without that infinite 
multitude of writings which afterwards followed, there 
was no nectility of allowing coils to the parties. 

•'The aiftoth of appeals naturally introduced that pS 
giving cofts. Thu^ Defontaines fays *, that when they 
appealed by written law, that is, when they followed 
the nei^ laws of St. Lewfs, they g^ve cods ; but that in 
the iifual ctiftom, which did not permit them to appeal ' 
without faHifying tfee judgment, no ceft» were sillowed. 
They o%latned only a fine, and the pofTcfnon for a year 
and a day' of the thing c^ntefttdy if the caufe wag re^ 
manded to xhe lord. 

But when fjie number of appeals increafed from the 
new facility ofappealing f ; when by the frequent ufage 
of thefe appeals from one court to another, the parties 
were continually removed from the place of their rcfi* 
dence; when the new method of proceeding multiplied 
and eternized the fuifs; when the art of eluding the very 
juftefl demands was refined; when the parties at hw 
knew how to fly only in order to be followed ; when 
a<Siions proved deftrufkive, and pleas eafy ; when the 
reafons were loft in whole volumes of writings; whea 
the world was filled with members of the law, who were 
ftrangers both to law and jnftice; when knavery found 
^rdrlce where it found no ftrpport; then it was neceffary 
to deter litigious people by the fear of cofts. They 
were obliged to pay coil's for the judgment, and for the 
means they had employed to elude it. Charles the Fair 
made a general ordinance on that fubjed 1^. 

• C!>ap, aa, art. ^. * 

f Atprefent when they are fo inclin«d to ajppeal, iayt BeutiK* 
Ker, Somme Riirale, book i. tit. 3, page i6« 

\ In the year 1524. 
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CHAP. XXXVI. 

* Df the puhlic prefecutof* 

AS by the Salic» Ripu^rian, and o^her barbarout 
laws, crimes were puniihed with pepuniary fin^s ; . 
they had not lo thofe days,, as we have at prefent|^#]pu« 
bUc officer who has the care of criroioal profeciitions*. 
la effedf the ifTue of all caufes being reduced to the 
repatation of dan^ages, every profcc^/tioa wa> in foiz^ 
meafpre civil, . and ought be managed by any oi^ Oa 
the o(ber band, th^ Roman law. had popolar forms for 
the profecution of crimes, which were inconGftent with 
the office of a public profecutor. ' 4 - 

The cuftom of judicial combats was ^o^.lefs oppofite 
to. thia^ idea ; for who is it that would chufe to make 
himfelf every man's champion again ft all the world? 

1 find in the colle^ion of formulas, inferted by Mu<* 
ratori in the laws of the Lombards, that under our 
princes of the fecond race there was an advocate of the 
public profecutor *. But whofoever pleafes to read 
the entjire colle6iion of thefe formulas will find, there 
was a total difference between thofe officers and what 
we now call the public profecutor, our attorney* generals^ 
our king's foUicitors, or our foUicitors of the nobility. 
The former were rather agents of the public for the, 
managem^t of political and domeftic affairs, than for 
the civil. In fa^, we do not find in thefe formulas that 
they were intrufltd with criroioal profecutions, or witk 
caufes relating to minors, to churches, or to the condw 
tion of perfons. 

I faid that the eflabli/hment of a public profecutor 
was repugnant, to the ufage of judicial combats. 1 f?nd 
notwithftanding, in one of thefe formulas, anadvocau^of 
the public profecutor who had the liberty to fight* 
Mdfatori has placed it jail: after the. coniiitution of 

* Advocatat d& parte puBUca^ 
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Henry I. * for which it was made. In this conftitution 
it is faid, ** That if any man kills his father, his brother, 
<< or any of his other relations, he fiiall lofe their fuc- 
<< ceffion, which (hall pafs to the other relations, and his 
« own (hall go to the Exchequer.'' Nowt it was in fuing 
for the fucceifion which had devolved to the Exchequer^ 
that the advocate of the public profecutor, by whom its 
rights were defended, had the privilege of fighting: this 
cafe fell within the general rule. 

We fee in thofe formulas the advocate of the publte 
profecbtor proceeding againft f a perfon who had takes 
a robber, but had not brought him before the count | 
againft another % who had raifed an infurre6tion or tu- 
mult a^inil the count; againil smother JH who had fswed 
ja man's life whom the count had ordered to be put to 
death t againft the advocate of fome churches §, whom 
the count ha4 commanded to bring a robber before him« 
but had not obeyed; againft * another who had revealed 
the king's fecret to ftrangers; againft another f who 
with open violence had attacked the emperors commif* 
fary ; againft another ;(: who had been guilty of contempt 
to the Emperor's refcripts, and he was profecuted either 
by the Emperor's advocate, or by the Emperor himfelf; 
againft another ^| who refufed to accept of the princess 
coin. In fine, this advocate fued for things, which by 
, the law were adjudged to the Exchequer §. 

But in criminid caufes, we never meet with the advo- 
cate of the public profecutor; not even where duels are 
ufcd; * not even in the cafe of incendiaries; f not even 

* See this conftitotion and thn formula in the fecood vdume of 
the hiftorians of Italy, page 175. 

f CoUedfcion of Muratori, page X04, on the 8Sth law «f Cbar^ 
koiagoe, book i. tit. %6, fe6t. 78. 

^ I Another formula, ih. page 87. 

I Ibid, page 104. 

S fSbii. page fs. * Ibid, page ZB. 

f llMl.page98. | Ibid, page 1 1^. ) Ibi& 

$ Ibid, page u;. 

* ibid, pige 147* t ^^^ 
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^hen the judge ia killed % on his bench; not even in caufet 
relating to the condition of pcrfons ||> to liberty and fhu- 

Thefe formulas are made not only for the laurs of the 
Lombards, but likewife for the capttnlaries added to 
them; fo that, we have no reafon at all to doubt of their 
giving us the pra6lice obferved under our princes of the 
feeond race upon this fuhje^i. 

As the ufage of combats was become more frequent 
under the third race, tt did not allow of any fuch thing 
as a public profecutor. Hence Boutillier, in hit Sonmc 
Rurale, fpeaking of the officers of juftice, takea notice 
only of the bailiffs *, the peers, and feijeants. 

1 find in the laws of James IL f king of Majorcaf a 
Ckxation of the office of the king's attorney-general %f 
^ieh the very fame fun6bions as ane exercifed at fu-efenft 
by the officers- of that name amongft us. It is manifeit^ 
that this office was not inftituted till we had chained the. 
form of our judiciary proceedings. 



CHAP. XXXVIL 
jfn ttfba$ fHomsr tb$ infihutio^ of St. htm^fiil into Mimknm 

TT was the fate of the Inftitutions, that their origin, 
progrcfe, and decHi^e, were comprifed within a very 

ihort period. 

1 (hall make a few rcfie6tlons upon this fubjed. The 

code we have now under the name of St. Lewis's InftitUr 

cion€ was never defigned as a kw for the whole kingdomt 

\ Ibid, page i68. | Ibid. X34. § iMd. page 107. 

* See alfo the Inftitntton», book i. chap. i. book ii. chap. XI 
and 13. and Beaumanoir, chap. 61, page 308. concerning the flian* 
tkCT in which profecutions were managed in thofe dayt. 

t See thefe laws in the lives of the fiunts of the month of Jane> 
tome Hi. page s6. 

\ " Qoi continue noftfam facram curiam feijui teneafnr, inftt- 
** taatnr qui fkA^ et caufuf in tpfii curia promovcat atqoe profe*- 
" qttatur." 
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though fuch a defign is mentioDcd in the preface to thtt 
code. This compilement is a general code, which de^ 
termines all points relating to civil affairs, to the difpofal> 
of property by will or otherwife, the dowries and ad^n^ 
tages of women, the profits and prerogatives of fiefs, and 
the affairs relating to the- police, ^c. Now, to give a 
general body of civil laws, at a time when each cityi 
town, or village had its 'cu Horn 9, was attenapting to fub- 
Tert in one moment all the particular laws thatwere then 
in force in every part of ^he kingdom. To reduce all 
the particular cudoms to a general one, wouU be a very 
inconfiderate thing, even at prefect, when our princes, 
find in all parts the moft paffive obedience. But if il 
be a rule, that we ought not to chjuigc whea the incon- 
veniences are equal to the advantages, much lefs oughl 
we to change when the advantages are fmall, and the in- 
conveniences immcnfe. Now, if ,we attentivdy coa- 
iider the iituation which the kingdom was in at that 
time, when every lord was puifed up with the notion of 
his fovereignty and power, we fhall find, that to attempt 
a general change of the received laws and cuftoms, muft 
be a thing that could never enter into the heads of thofe 
who were then in the adminiftration. 
. What I have been faying proves likcwife, that thi4 
code of inltitutions was not confirmed in parliament by 
the barons and magi Urates of the kingdom, as is m^ny 
tlooed in a majQofcript of the town-houfe of Amiens, 
quoted by Monf. Ducange *. We find in other manu-n 
fcripts, that this code was given by Saint Lewis in the 
year 1270, before he fet out for Tunis. But this fad 
IS Bot truer than the other; for St. Lewjs fet out upon 
that expedition in 1269, as Monf. Ducange obferves; 
from whence he . concludes, that this code might have 
been publifhed in his abfence. But this, 1 fay, is im- 
poffible. How can St. Lewis be imagined to bavc 
pitched upon the time of his abfence for tranfadiing an 
affair which would have been the feed of troubles, and 
might have produced not only changes but revolutions? 
An cntcrprife of that kind had need, more than any other, 

* Preface to the I&flitutionSk 
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irf being cloffly purfued, and could not be the work of a 
feeble regency, compofed moreover of lords *, whofe in- 
tereft it was that it Hiould not fucceed. 

Thirdly, I affirm it to be very probable, that the code 
now extant is quite a different thing from Saint Lewis's 
Inftituttons. This code cites the inftitutions; therefore 
It is a work written upon the Inilitutions, and not the In- 
flituiions themfelvcs. Beddes, Beaumanoir, who fre« 
quently makes mention of St. Lewises Inftitutions, quotes 
only fome particular inftitutions of that prince, and not 
this compifement. Defoniaines f , who wrote in that 
prince's reign, makes mention of the two firft times that 
bis inftitutions on judicial proceedings were put in execu- 
tion, as of a thing Jong iince elapfed. The Inftitutions 
of 3aiut Lewis were prior therefore to the compilement 
I am now fpeaking of, which, in rigour, and adopting 
the erroneous prefaces prefixed by fome ignorant pcrfons 
to that work, could not have been publifhed before the 
li^ft year of St. Lewis, or. even not till after his death, , 



CHAP. XXXVIIL 
' Tke fame fubje^ ccntittued. 

•fTTHAT \& this compilement then which goc$ at pre* 
^^ fent under thjC name of St. Lewis's Inftitutionst 
What is this obfcure, confufed, and ambiguous code, 
where the French law is contrnuaily mixed with the Rd- 
man, where a kgiflator fpeakp, and yet we fee a civilian, 
whe^e we find a Complete digeft of all cafe»and points of 
the civil law? To undci-fland this thoroughly, we muft 
transfer ourfelves iu imagiaation to thofe times* 

^ Matthew abbot of ;St. Dennis, Simon of Glcrmont Count of 
Nellc, and in cafe of death, Philip bifhop of Evrcux, an4 Joh^ 
Count of Pcwthitu. Wc have feen above in the thirtieth chap- 
ter, that the Count of Ponthieu oppqCed the execution of a new 
judiciary order in his LordHiip. This fad i« related by pefon^ 
taines. 

f ^ above,' chaj. ^0, 
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St. Lewis, feeing the abufes in the jurifprudcnce of 
his time, endeavoured to give the people a diflike to it. 
With this view he made feveral regulations for the courts 
of his demefnes, and for thofe of his barons. And fuch 
was his fuccefsy that Beaumanoir *, who wrote a littk 
after the death of that prince» informs us, that the man- 
ner of judging, eftablifhed by St. Lewis, obtained in a 
great number of the courts of the barons. 

Thus this prince attained his end, though his regula- 
tions for the courts of the lords were not defiffoed as « 
general law for the kingdom, but as a model which every 
.one might follow, and would even find an intereft in fol- 
lowing. He removed the evil by rendering them fenfi- 
ble of the good. When it appeared that his courts, and 
thofe of fome lords, had chofen a form of proceeding 
more natural, more reafonable, more conformable to mo- 
rality, to religion, to the public tranquillity, and to the 
iecurity of perfon and property; this form was foon 
adopted, and the other rejeded. 

To invite when it is improper to conftrain, to lead 
when it is improper to command, is the higheft point of 
ability. Reafon has a natural, nay, it has even a tyran- 
nical fway; it meets with tefiftance, but this very refif- 
tance forms its triumph ; for after a (hort druggie it for- 
ces an entire fubmifiion. 

St. Lewis, in order to give a diflafte of the French 
jurifprudence, caufed the books of the Roman law to be 
tranflated; by which means they were made known to the 
lawyers of thofe times. Defontaines, who is the oldeft f 
law-writer we have, made ^reat ufe of thofe Roman laws. 
His work is in fome meafure a refult of the ancient 
French jurifprudence, of the laws or inflitutions of St. 
Lewis, and of the Roman law. Beaumanoir made very 
little ufe of the latter; but he reconciled the ancient 
French laws with the regulations of St. Lewis. 

I have a notion, therefore, that the law-book, known 
by the name of the Inflitutions, was compiled by fome 

• Chsp. 6i, page 309. 

t He fays of himfelf in his prologue, *'Nus lui^en prtt ooqnci 
^ mois cette chofe dont j'ai.*' 
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baliifFs with the £kmc defign as that of th« authors of 
thofe two works, and efpccially of Dcfontalntfs. The 
title of this work mentions, that it is wrote according 
to the ufage of Paris, of Orleans, an<l of the coutt of ba- 
rony; and the preamble fays, that it treats of the ufagcs 
of the whole kingdom, and of Anjon, and of the court of 
barony. It is plain, that this work was noade for Paris, 
Orleans and Anjou, as the works of Beaumanoir and 
Defontaines were made for the countries of Clermont 
and Vermandois ; and as it appears from Beaumanoir, 
that divers laws of St. Lewis had been received in the 
courts of barony, the compiler was in the right to fay, 
that this work related alfo to thofe courts. 

It is manifcft, that the perfon who compofed this 
work compikd the cuftoms of the country, together 
with the laws and inftitutions of St. Lewis. This is 
a very valuable work, bccaiifc it contains the ancient 
cuftom of Anjou, the inftitutions of St. Lewis as they 
were then in ufe, and, in fine, the whole pradice of the 
ancient French law. 

Nothing can be fo vague as the title and prologue to 
thofe itiftitutions, which muft certainly have been folfted 
in by fome ignorant hand. At firft, they arc the ufages 
of Paris, of Orleans, and of the courts of baronf ; after- 
wards they are the ufages of all the temporal courts of 
the kingdom, and of the provoftfhip of France ; at length 
they are the ufages of the whole kingdom, and of An- 
jou, afid of the courts of barony. 

I fancy that St. Lewis caufed this work to be under- 
taken, and that it was finiihed by his fuccefTor. One 
or both of thofe pritices ordered fome cuftoms of their 
demefnes to be reduced into writing; and, becaufethefe 
cuftoms were ther^ confounded with the laws lately 
n>ade by St. Lewis, the work was called St. Lewises 
InftiiutioM. In fa6t, fo great i name muft naturally 
have given it a fan<ftion. All this was publifhed under 
a general form, and the whole affair was moft prudently 
managed. By reducing them into writing, they became 
more known, and by giving- them a general form, their 
ufe was more extended. The laws of the kingdom were 
at that time nothing «lfe iimt the cuftoms of each place 
'VoL.lJ. A a r^oal^ 
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retained in the memories of old men. In this general 
infuificiencyy every one might find in the new code what 
was wanting in thofe laws; this was a fource from 
whence they might all draw. The difference between 
this work, and thofe of Defontaines and Beaumanoir, is 
its fpeaking in imperative terms as a legiflator; and this 
might be right, as it was a mixture of written cuftoms 



CHAP. XXXIX. 
Tie fame fu^eS continued, 

THERE was aii intrinfic deied in this compilement; 
it formed an amphibious code, where the French 
and Roman laws were mixed, and where things were 
joined that were no way relative, but often contradidory 
to each other. It is impoflible to form a good fyftem 
of laws from two contrary digefts. 

I am not ignorant that -the French courts of vafFals 
or peers, the judgments without power of appealing to 
another tribunal, the manner of pronouncing fentence 
by thefe words, / condemn f^ or, / ahfolve^ had fome 
t^onformity to the popular judgments of the Romans. 
But they made very little ufe of that ancient jurifpru- 
dence; they rather chofe that which was afterwards 
introduced by the emperors, and employed it through 
the whole compilement, in order to regulate, limit, cor* 
reft and extend the French jurifprudence. 

St. Lewis, as we have already obferved, had caufed 
the works of Juftinian to be tranflatcd, in order to give 
credit to the Roman law. It was foon taught in the 
fchools; for they liked it better in its natural form, than 
y\ the disfigured fliape in which it appeared in the new 
code. 

Befides, this compilement made by decrees in rcfpeft 
ip iieveral things that no longer exifled, fuch as the 

.f IpfiitutioDf, ^00)^11. chap. I J. 
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judgment of peers, judicial combats, private war»> the 
flavery of the Jews, the crufadcs, and bondmen. And 
as the following ages were remarkable for changes, th« 
more changes they made, the more they had ocCafion to . 
make; fo that this code was always lefs fitted to the: 
adual date of things, efpecially as the local difpofitiont 
contained therein were alio changed. 

Farther, the judiciary forms introduced by St. Lcwii 
fell into difufe. This prince had not fo much in view 
the thing itfelf, that is, the bed manner of judging, 39. 
the bell manner of fupplying the ancient pradlice of 
judging. The principal intent was to give a difrelifh 
of the ancient jarifprudence, and the next to form a new 
one. But when the inconveniencies of the latter ap-> 
peared, another foon fucceeded. 

The inditutions of St. Lewis did not therefore fo 
much change the French jurifprudence, as they afforded 
the means of changing it ; they opened new tribunals^ 
or rather ways ta come at them. And, when otice th^ 
accefs was eafy to that which was veded with the gene- 
ral authority, the judgments, which before condituted 
only the ufages of a particular lordfhip, formed an uni- 
vcrfai dtged. By means of the inditutions they had 
. obtained general dcci(k>n% which were entirely wanting 
in the kingdom: when- the building was finifhcd, thejf 
let the fcadbld fall to the ground. 

Thus the inditutions produced effe^s which could 
bardly be expelled from a ra-ader-piece of legidation. 
To prepare great changes, fometiraes whole ages are 
requifite; the events ripen, and then the revolutions' 
fucceed. 

The parliament judged in the lad refort of almofl: 
all the affairs of the kingdom. Before *, it took cog- 
nifance only of difputes between the dukes, counts^ 
barons, bifhops, abbots, or between the king and his 
vaffals f , rather in the relation they had to the political^ 

• See Tin Tillet on the court of peer?. Sec alfo La rochc Flavi% 
Itook 1. cfasp. 3. Budaeus and Paulus ^milius. 

t Othet cauies were decided by the ordinary tribunals.. 
A a » 
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tbaa to the civil order. They were fooo obliged to 
Knder it permanent, whereas it ufed to be held only a 
iew tines in a year; and, in fine, a great number were 
created, in order to be fufficient for the decifion of all 
nanner of caiifes. 

No fooncr was the parliament become a fix^d body, 
than they began to compile its decrees. John de 
Monluc, under the leign of Philip the Fair, made a 
colk^ion which at prefeot is known by the name of the 
OUm regifters. 

CHAP. XL- 

In wiat manner the judiciary forms n»tn horrovud from 
thi decretals. 

T> UT how comes it, fome will fay, that, when the in* 
-^ ftitutions were laid afide, the jadtcial forms of the 
caaon law fhouki be preferred to thofe of the Roman ? 
It was becatife tkey had coaflaotly before their eyes the 
ccclefiaftic courts, which followed the forms of the can- 
on law, and they knew no court that followed thofe of 
the Roman law. Beddes, the limits of the fpiritual and 
temporal jurifdiAion were at that time very little known: 
there were 4^ people || who fued indifFerently, and caufes 
that were tried indifferently in cither court. It fcems § 
as if the temporal junfdi(^ion rcferved no Other caufes 
cxcKifively toitfelf than the judgment of feudal matters *, 
and of crimes committed by laymen in cafes not relating 
to religion. For f i^^ on the account of conventions and 



I Bearnnsnoir, fhap. ii. page 458. 

I Widows, croifes, &c, Beaumanoir, chap, II, page 5S. 

§ See the whole eleventh chapter of Beauroanoir. 

* The fpiritual courts had even laid hold of thefe, under ihe 
pretext of the oftth^ as mtj be feen by the famous concordat be- 
tween Philip Auguftus, the clergy, and the barons, which is found 
jn the ordinances of Lauriere. 

t'Beaumanoir, chap. xi. page 60. 
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coatrafisy they had occafion to Aie in a temporal court, 
the parties might of their own accord proceed before the 
fpirituai courts; and as the latter had not a power to ob- 
lige the tettporai court to etecute the fentence^ they mad^ 
people obey by means of excomtittiQications. Undet 
Ihofe circttoiftanoesi when they wanted to change the 
courts of proceeding^ io the temporal c6'utts> they took 
that of the fpiritual courts, becaiife they knew it) and 
did not meddle with that of the Roniian law, becaufe they 
were ftrangerit to it; for^ in poitit of pra^iice^ peopit* 
koow only what is pmdifed. 

CHAP. 5tLL 

Pkx ani njlusi of the ecdefiaJHc and tethporal junfdiSiom 

^ I 'HE civil power being in the hand of an infinite 
-■- number of lords, it was an eafy matter for the ecclei 
fiaftic jurifdi^lion to gain every day a greater cictent. 
Bat as the ecclefiaftic courts weakened thofe of the lord^, 
and contributed thereby to give tt renglh to the royal 
jurifdi<5lion, the latter gradually checked the-jorifdidion 
of the clergy. The parliament, which in its form ofpro- 
ceedings had adopted Whatever was good and ufeful ift 
tlic fpiritual courts, foon perceived nothing elfc but the 
abufcs which had crept into thofe courts; and, as the 
royal jurifdi£lion gained ground ci^ety day, it grew every 
day mor* capable of correcting thofe abufes. In fadii 
they were intolerable; and, without enumerating them, 
I (hall refer * the reader to Beaumarioir, to Boutillier, 
and Co the ordinances of our kings. I fhall mention on- 
ly two, in which the public iniercfl was more direftiy 
concerned* Thcfe abufes we know by the decrees that 



* See Boutillier, Somme Rtirale, tk. '^ji trhat.pcrfons afe irica- 
jfable of fuin^ in a temporal court; and Beaumanoir, chap, ii: 
P^ge 56- 2n<l (be regulations of Philip Auguftns upon this fubjedi; 
as aifo the rt^guUtions between Philip Aoguftus, the clergy, and 
the barons. 

Aa i 
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reformed them: they had been introduced ra the times of 
the darkeil ignorance, and upon the breaking out of the 
firil gleam of lights they vanifhed. By the filencc of the 
clergy it may be prefumed, that they forwarded thia re- 
formation, whicbt confidering the nature of the human 
mind, deferves commendation. Every man that died 
"without bequeathing a part of his eftalte to the churchy 
vrhich was called dying without confejjion^ was deprived o£ 
the facrament, and of the Chriftian burisd. If he died 
without making a willy his relations were obliged ta pre- 
Tail upon the bi(hop, that he would jotntly with them 
iKime proper arbiters, to determine what fum the deceaf- 
ed ought to have given, in cafe he had made a wilL Peo* 
pie could not lie together the flrft night of their Biiptials^ 
nor even the two following nights, without having previ- 
oufly purchafed leave: thefe indeed were the three bell 
nights to chufe; for, as to the others, they were not worth 
much. All this was redrefled by the parliament: we 
land in the f gloifafy of the Fiench law, by Ragau, the 
arret which it publifhed \ againft the bishop of Amiens. 
I return to the beginning of my chapter. Whenever 
we obferve, in any age or government, the different bo* 
dies of the ftate endeavouring toincreafe their authority,. 
and to take particular advantages of each other, we 
iliould be (^ten miftaken, were we to confider their en* 
eroachments as an evideht mark of their corruptions 
Through a fatality inleparable from human nature, mo- 
deration in great men is very rare; and, as it is always 
much eafier to pufh on force in the direftion in which it 
moves, than to ftop its movement, fo in the ftiperiorcla& 
of ^be people k is lefa difficult, perhaps, to find men ex« 
trc/nely virtuous^ than extremely prudent. 

The foul frels fuch an exquifite pleafure in domineer^ 
ing, even ihofc who arc lovers of virtue are ft> exceilively 
fond of themfelves, that there \» no man> fo happy as oot 
to have flill reafon to millraft his honcft intentions; and 
indeed our aAions depend on fo many things, that it ia- 
infinitely more eafy to do good than to do ft weH* 

f In the word Teftamentary etccutorik 
\ The 19th of March 1409. 
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CHAP. XLII. 

The revival of the Roman hw, ani the refub thereof. 
Change in tb* frihunalt. 



U' 



[PON the difcovcry of Juftinian's digcft towards the 
year 1 1379 the Roman law feetned to rife out of it» 
afhes. Schools were then eftabliihed in Italj^ where it 
was publidy tacrght: they had already the JuHiniair 
code, and th« Novels. 1 mentioned before/ that thif 
code had been (or ^oarably received in that country, af 
to eclipfe the law of the Lombards. 

The Italian do6tors brought the law of Juftiniair 
mto France, where they had only * the Theodofiair 
-code; becanfe Juftinian^a laws were not made f til^ 
after the fettlemeni of the Barbarians in Gaul. Thii 
hw met with fbme oppofition; but it ftood its ground^ 
BOtwit^hftanding the excommunications of the pope^ 
who fupported | their own canons. St. Lewis endea-^ 
voured to bring it into repute by the tranflationt 
made by his orders of Juftinian's works, which are 
iltll in manufcript in our h'brariesf and I have already 
obferved, that they made great ufe of them in compiling 
the inftttutions. Philip the Fair * ordered the laws of 
of Jufiinian to be taught,. only a^ written reafon,. in thofe 
provinces of France that were governed by cuftoms; and 
they were adopted as a law in thofe provinces where the 
Roman law had been received*^ ^ 

* In Ttaly they followed Juftinian*f code: hence Pope John tfir 
£ighth, in hit conftitation pubhflied after the fynod of Troyes,. 
nakei mention of this code, not becau& it was known in France^ 
but becanfe he knew it himfelf, and his conftitution was general.- 

f This Emperor's code was puBliihed cowards the year 530. 

I Decretals, book 5, tit. de privilegiis, capite fuper fpeculb. 

* By a charter in the year XJIZ, in favour of the univcriity 0I 
OrkaaSf quoted bjr Ha TilUti' . . < 
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I have already taken notice, that the manner of pro- 
ceeding by judicial combat, required very little know- 
ledge in the judges: Difpules were decided according td 
the ufagc of each place, and purfuant to a few fimple 
ciiftoms received by tradition. In Beaiimanoir's time f 
there were two different ways of admiiiidering jufticc} 
in fomc places they tried by peers J, in others by bailiffs: 
in following the firft Way, the peers gave judgment || ac- 
cording to the ufage bf their court ; in the fecond it was 
the jpt^d^i htmunet^ or old tneo, who pointed out thi« 
£uhe ufage. to the bailiffs* This whole proceeding re- 
quired neither learning, capacity, nor iludy. But when 
the ditrk code of the inftitutions made its appearance* 
when the Roman liw was tranflated, lind taiight in pttt»^ 
lie fchools, when a certain art of procedure and jurif- 
prudence began to be formed, when praditioners and ct« 
'Viliads were feen to rife ; the peers and the prodn homines^ 
were no longer capable of judging: the peers began to 
withdraw from the lords tribunals; and the lords Were 
TitTf little inclined to affemble them, efpecially as the 
pew form of trial, inftead of being « poimpous adion 
agl^eable to the nobility, and interefting to a warlike 
people, was become a courfe of pleading, which they 
neither under ftood nor cared to learn. The cuftom of 
trying by peew began to § be lefs ufed; that of trying 
by bailiffs to be more fo: the bailiffs did not give^ 

f Ciiftoms of Beatrtoiris, th»|). t. of the office of byiliffs. 

f Among the Corttmon ]jeople the bufghcfs were tried fcy 
iorghere, and the feudatory tenants were tried i»y one another. 
^t U Thaomiffiers, chap. 19. 

I Thus all requefts began with thefe Word*: ** My Lord Jud^j 
•* it is cuftoraary that in yOur court," &c, as appears from the for- 
mula qaoted by Boutiiiier, Somme Rurale, book i. tit. 3 r. 

J The change was infenlible ; we meet with trials by peers evefi 
in BoutiUier*6 time, who lived in the year 1403, which is the dat« 
of his will; but nothing but feudal matters weTe tried any longer 
by the petrs. Boutiliier, book i, ///. i, pc^e 16. 

* As appears by the formula of the letters which their lord afed 
to give them, quoted -By^ Boutitlier, Somme Rurale, book i. tie« 
I4. Which is pToyed bkewife by Beaumafioir, cuftom of Beat* 
▼oilis, chap, i, of the bailiiTsi they only dire^4 the |Hr9c«e4isg« 
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judgment themfdvcs, they fummed up the evidence, and 
pronounced the judgment of ihtprodes homines; but the 
latter being no bnger capable of judging, the bailiffs 
themfelves gave judgment. 

This was eflfe^i-ked fo much the eafier, as they had be- 
fore their eyes the practice of the ecclefiaftical courts j 
the canon and new civil law both concurred alike to a- 
bolifh the peers. 

Thus fell the ufages hitherto conftantly obferved in 
the French monarchy, that judgment fhould not be 
pronounced by a fingle perfon, as may be fevn in the 
Salic law, the Capitularies, and in the ^ril f law-writers 
under the third race. The contrary abufe, which ob- 
•tiains only in local jurlfdi^ions, has been moderated, and 
in fome meafure redreffed, by introducing in many place» 
a judge's deputy, whom he confults, and who reprefents 
the ancient prodes htmmes; by the obligation the judge i» 
tinder of taking two graduates, in cafe that deferve » 
corporal puni^iment; and, in fine, it is becoihe of no 
manner of effefk by the extreme facility of appeals. 



** The bailiff it obliged, in the prefence of tbc pter«, to uke down 
<* the words o£ thofe who plesid, and to aik the parties whether 
*< they are willing to have judgment given according to the reafoHi 
" alledged ; and if they fay, Yea, my Lord; the bailiff ought to 
*' oblige the peers to give judgment.** See alfo the inftitutions of 
St. Lewis, book i. chap. 10 Si and book it. chap. 15. 

f Beaomanoxr, chap. 67. page 336, and chap. 61, page 315 ancl 
316. rhe Inftitutions, book ii. chap. 15. 
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CHAP. XLIII. 

The fame fuhjeS continued, 

npH US there was no law to inhibit the lords from 
•*• holding their courts themftlves; no law to abolifh 
the fundlions of their peers; no law to ordain the crea» 
tion of bailiffs; no law to give them the power of judg- 
ing. All this was effeded infenfiblyi and by the very 
neceility of the thing. The knowledge of the Roman 
law, the arrets of the courts, tk«e new digeft of the cuf- 
floms, required a ftudy of which the nobility and illiterate 
people were incapable. 

The only * ordinance we have upon this fubjcft, is , 
that which obliged the lords to chufe their bailiffs 
from among the laity. It is a roiftake to look upon 
this as the law of their creation; for it fays no fuch 
thiog. Befides, it fixes what it prefcribes, by the rea- 
fon it gives: << To the end that the bailiffs may be 
«< punifhcd f for their prevarications, it is neceffary they 
" be taken from the order of the laity." The immuni- 
ties of the clergy in thofe days are well known. 

We muft not imagine that the privileges which the 
nobility formerly enjoyed, and of which they are now 
difeftcd, were taken from them as ufurpations: no; ma- 
ny of thofe privileges were loH through negledk, and 
others were given up, becaufe as various changes had 
been introduced in the courfe of fo many ages, they were 
inconiident with thofe changes. 

CHAP. XLIV. 

Of the proof by nuttnejfes, 

THE judges, who had no other rule to go by than 
the ufages, enquired very often by witneffes inte 
every caufc that was brought before them. 

• It was publiflied in the year 1287. 

t " Ut n ibi delinquant, fuperiorcg, fui pofiuat anlmadvcrtere io- 
** cofdeiD." 
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The ufage of judicial combats beginning to decline, 
they made their inqueds in writing. But a verbal proof 
committed to writing, is never more than a verbal prooft 
fo that this only increafed the expences of law-proceed- 
ings. Regulations were then made, which rendered 
moft ofthofe inquefts * ufclefs; public tegifters wetc 
eftablifhed which afcertained moft fa6ts> as nobility, age, 
'legitimacy, and marriage. Writing is a witnefs very hard 
to corrupt; the cuftoms were therefore reduced to writ- 
kig. All this is very reafonable; it is much eaOer to go 
and fee in the baptifmal regifter, whether Peter is the 
fon of Paul, tlian to prove this fa6^ by a tedious inqueft. 
When there arc a great number of nfages in a country, 
it is much eafier to write them all ddwn in a code, than 
to oblige individuals to prove every ufage. At length 
the famous ordinance was made, which prohibited the ad- 
mitting of the proof by witneffes, for a debt exceeding 
an hundred livies, except there was the beginning of a 
proof in writing. 

CHAP. XLV. 

Of the cvjloms of France. 

^pRANCE, as we have already obfcrved, was govern- 
^ ed by unwritten cuftoms; and the particular ufages 
of each lordfhip conftituted the civil law. Every lord- 
fhip had its civil law, according to Beaumanoir t> and fo 
, particular a law, that this author, who is looked upon as 
« luminary, and a very great luminary of thofe times, 
fays, he does not believe that throughout the whole king- 
dom, there were two lordftiips entirely governed by the 
fame law. 

' This prodigious diverfity had a firft and fecond origin. 
With regard to the firft, the reader may rccolIeA what 
has been already faid concerning it in the \ chapter of 

* See in what manner age and parentage were proved. Ifidlttt- 
lion, book i. chap. 71^72. 

t Prologue to the cuftom «f Bcauvoiiis. 

I Chap. x». 
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foc^l Cuftoms;' and, as to i\\t kcond^ we meet with it in 
the different events of legal duels; it being natural that a 
Continual feries of fortuitous cafes muft have been pro- 
dudive of new ufages. 

Thefe ciSftoms were preferved in the raetnory of 
old men; but infenfibly lav^s or written cuftoms were 
formed. 

1. At the commencement * of the third race, the 
kings gave not only particular charters, but likewife ge« 
neral ones, in the manner above explained; fuch are the 
inilltutions of Philip Auguftud, and thofe made by St. 
Lewis. In like nfanner the great vafials, in concurrence 
with the lords who held under them, granted certain 
charters or ellablifhments, according to particular circum- 
ftances, at the ailizes of their duchies or counties? Such 
urcre the alflze of Godfrey Count of Britanny, on the di- 
vifion of the nobles ; the cuftoms of Normandy, granted 
by Duke Ralph; the cuftoms of Champagne, given by 
King Theobald; the laws of Simon Count of Montforf^ 
and others. This produced fome written laws, and even 
more general ones than thofe they had before. 

2. At the beginning of the third race, almoft all the 
common people were bondmen; but there wrt-e feveral 
reaforts which determined afterwards the kings and lords 
to enfranchife them. 

The lords, by enfrdnchifing their bondtncn, gtve them 
property; it was neceffary therefore to give them civil 
laws, in order to regulate the difpofal of that property. 
The lords, by enfranchifing their b^ndiften, deprived 
themfelves of their property; there was a necefiity there- 
fore of regulating the rights which they referved to thenf»- 
felves, as an equivalent for that property. Both thelfe 
things were regulated by the chatters of enfranchifement ; 
thofe charters formed apart of our cufltdms, and -this part 
was reduced to writing. 

3. Under the reign of St- Lewis, and of Hie (bcceed- 
ing princes, fome able pradlitioners, fuch as Defontaines,'^ 
peaumanoir, and others, committed the cuftoms of thdr^ 
balliwics to writing. Their defign* was. rather to ^iv^ 

f Seethe coUedion of ordinances by Lauricrc*. ,^ . . I 
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tlie coiirfe of judicial prt)cce*rig^, thaii the ttfirgtt at 
rfitir time, tfl rcfped to the difpofttt of proptetty. Bat 
the whole is there; and tboDgh thtfe pdt-ticalaf atkthot^ 
fiave no authority bat D^hat they derive from thtf ttuth 
and notoriety of the thmgs they fpeak of, yet ihtrt in 
no maflffcr of doubt ,but they contrrboted greatly to thtr 
rcftotati6n 6f otir ancient French h#. Such was in 
thde day» our common law. 

We are come now to the grSfrd epocht. Charlt« Vlt. 
and his fucceflbre caufed the different local cuftoms 
throughout the kingdom to be reduced to writing, and 
prefcribed fet forms to be obferved at their diVefting. 
Now» as this digefting was made through all the pro- 
vincesy and as people came from each lordfhtp to declare 
sn the general aiTeml^y of the province the written or 
unwritten ufages df each plate, fendearours were ufcd to 
render the cuftoms more general, as much as pofUble, 
without injurin]; the interefts of individtlals, i^hfch were 
carefully * preferved. Thus our cuftoms aiTumed three 
charaders; they were committed to writing, they were 
made more general, and they received the damp of the 
royal authority. 

Many of thefe cuftoms havtng been di^efted anew, 
feveral changes were made^ either in fuppn^lling whatever 
was incompatible with the a<$ual pradkice of the law, or 
in adding feveral things drawn from this pradice. 

Though the comikidh laW is cohfideted amoAgft ii» 
a$ in fome meafave bppbfite to the Romai), infothueh 
f hat thefe tiko lavira divide the different territories ; it 
it tibtf^ithftandirig ttue^ th^^ feveral regulations of the 
Roman law entered into our cuftotfts, efpecially whetk 
Aey made the new digcfts at a pctiod <jf t^rtie not «^ery 
^iftant from miri, wheH'thi^ law Was tht ptiti*ipa! ftudy 
Af all thbfc who Wt?fe defigned^ fbf titll eWploymttiti t 
4Lt n timt wheA it wki nt^t ufua! f<^ ptbpte to b^afl of 

ifltti*^g wCatthcy might not td know; at i time whetf 
A quickne£t of, .underftaAding was made ttio^e fubfervieall 

' ^ t^hftm i^df^i #t (hi a^%^ ^ tfte ctiitomi ti Wetif 
aadofParif. See la TkiuniBtM, dis|>. 3, 

V01..IL Bb 
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towards learning than pretending to a profe(Eony and 
whetl a continual piirfuit of s^mofeipents was not even 
the cHaraderiilic of women* , 

What has been hithfettb fald of the formation pf our 
^iiril lavi;8,, feenn^ to lead me nat^raIly to give alCo th^ 
tl^^or J of b)ir pbliticat laws ; but this would be too great 
^ wprl^. I, am lil^e that antiquarian who fet out front) 
Ki| own country, arrived in. Egypt, caft an eye on the 
pyraoudsj^ An4 4turn^ hom^* 
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B 5 XXIX, 
Of the Manner of compofing Ltwy. 

. C HA P. I, 

0/tkc J^lf ^ihcTe^Jktfit^ •. t 

I SAY ity and methinks I hav^ undertaken, this worH 
with no other view than to prqve it: ; The fpu*^ oi 
IBodc^ation ought to be that pf theUgjflator; politica]| 
like aioral vevili. lying alway^t betwe^ two ,f i^rex])^, 
^et us fxpoduee an example. . ; ^ ^ ^n . :, 

. The fet forms of juCUce «re neceifary to liberty^ but 
the iHimber of them might be fo great a^ t^ bc.^»B,trarj 
to tbp end of tb«. very, l^ws.that eUa^lifhe^J^^em; .pro^ 
cefies wovld hav^ nQ«,endf .property would b^ iv^cjsutaim 
the goods of one of the parties would be adjudged to the 
pther without examining, or they wo|if4 .boilv J)A/^iBe4 
,by exwwng t^a nMW:V-. , /,i ; f ,j,.. . , ..'.r.J r 
: Tfaeci|iz6n« would lofe their; liberty vA Jkcurityi thf 
accufers Would no longer have any mtaBS to ^9&?ifi^ npf 
th^iiccufcd tojuftifjrthemfdvqif . 
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C H A P. II. 

f he fafw fitl^tS continued* ^ 

C.£CILIUS, in Aqlui GdUus *, fpeakm^bf Ae 
law.of the twelve tables, which pcrmittefl ihfc Cft- 
ditpr to cut the infohent dcfetof into pieces, juftifie* if 
tven by its ci-«clty, which f hihdeted people from bfer* 
rowing beyond their abilities. Shall then (he \drticlleft 
laws be the bcyft? Shall goodnefs confift in excefs^ aii4 
all the i^elations of things be deftroyed? 



C H A P. III. 

That the lam>s tvhlch Jttm to divtate fr^m the mUix/s of iht 
ieglflator^ are frequently sgreeahh to them. 
f 
T^HE law of Solon, which declared ihofe perfont 
-^ infamous who efpoufed no fide in an infurrefiion^ 
fcemed very extraordinary j but we ought to confider 
the circnmflances in which Greece was at that time. 
It was divided into very fmall dates; and there was 
peafon to ^apprehend, left in -a repoblic, torn by intcftinc 
divxfions, the fobereft part fhould be kept retired, and 
things by this means fhould be carried to extremity. 
■ lA the feditfons raifed ih thofe petty ftktes, the bulk 
6i the ciffzens cither made or emgaged In the qnarr^ 
Irt oiiflargetnonafchies, pattScs «rc form^ :^ '• f<e^ 
an(Hfi^'^6ple dkoofe'to lir^-^uifiit^ In Vhe'ktnr eal^ 
it is natural to call back the feditions to the bulk df the 
^tlzeiis, atild not theie to tliefedi^ious^ in the other, it 
is neeeffiir^ to oblige the finall number of prudent people 
to ent^'anto^ig the^<^ditte^ It is thus the fermeniattott 
of ion^ liquor may be flopped by a fingle drop of another. 

• '^ llMk-xx«€^p.t. '^^ .' ■ 

t Cxeilius fays, that he never fawttdr'Tead of anfftlltoee,'fli 
#1vidi tlilft |mnalinient4idid beea infil<ftedf bat fit ttJikeiy that n* 
focb |fnnrilwKat wa« evter efta^liflird J ^tKc «p>ntoft of ijptne dvi- 
lians, that the law of the tWjBlvc tabkf meant only the divifion of 
t^c money arifing from the faie of the debtor, feems very prob»bU« 
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CHAP. IV. 
•iff tie 4Nm titi0 »*tmtiwj l» lid vievt*»ffS» tr/^fib/or^: 






, ;RE »rc U5p;3 fq littfeundcrftdod bv iht I«giff?iy 
tor, ai to be Wotrary to thercry end he propofedfi 
T^fe who nw<1e tbU regul^tiaq ^moog the French, thai 
when one of the two €Oinpetitor« dkd^ the benefice 
Jhould devoWe to the famvor, had in view, without 
4}oubt, the extin£^ion of quarrels: but the very reverfe 
falb out ; we lec.the elcrgy, ^t wiaoce every , day, ^d^ 
like.Epglifli ma&iffsy worrying one another to death* 



C H A P. V. 

The fam fihj$S canHnutd. " 

'X*!} E law I and; goingr to fpeak o(^ U to be fouod 19 
•*■ this oath prcfcnFcd by .^fcKuiei^: •< 1 (wear t\k^\ 
i( I will neser defray f. town of the Amphi^yoiis, aa4 
« that I wQI got divert the conurfe of !ta running waters % 
;< if any nstfion (l|,aU prefuoie to 4^ Ancfi ^ thing, I will 
fVdec)afe war ^gaiaft themn ao4 will deftroy their towns.^' 
^he \a{k artidf of thiy ^w,. which j^c^Q^ (P coafirna. tl^ 
j^r4, {§ «C3»lly co^jtrary to it. i|L^pH»^yo*^ *> wU^^g t\^ 
^<f Qroril^ towe^ 0101^4 n^^ev be 4«ftrfl7c4» ^^4i ^^ \^ 
uw paves t^e w^jk foif ^e ^ftfuj^iyen af thefe. towQS^ 
}n order to eftabliib a pipper biV of n^tioiis aiafling ^b? 
preekji, they ovgbt x^ bav< Intf n ac^ufloiiKd early .1^ 
think it a barbi»ro4M tbiag .^ de^r^ a Greel^ towQi 
confequehtly they 'ought not even io deftroV tl)e de- 
.ftroyers. Amphidlyon's law was juft ; biit it' mk'not 

Eudent : Thi# appc^^s evei^ &c^ |he abufe iimi4c of it. 
id not PbUip aSUine this ^a^ti of deftroyin|( tovis^ 
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trader the pretence of their havtng infringed the laws of 
the Greeks i Amphiflyon might hav« innlde J 6ther pu- 
f)i(hment8 ; he might have oi^a^nedy, for example, that a 
fertaia number of the iiiagiflratea of the deftroying 
town, or of the chiefs ol the infringing army, fhould 
be paniAcd whh death; that the de^roying* i^atha 
4ie(]14 cearfe for a while to enjoy the privileges of the 
Oreeks; that they. ftould wy a ^ne^ iHl the;^9jnro \ra» 
tebuijt. The faW ooght above aU things to t^m »t ih9 
f epamiioa pf dandges^ 

CHAP. VJ. 

Ttf Id'lifs 'UfSici appeat the fatne^ ha^t nst aWap the fam 

C^SAR made a lavit :( to f»tahtt»t' people from 
keeping above fixty ieiUrces \ii thefts houfc«. Thi% 
I^w WAS ^oofidered at Rome aa extremely proper for 
tecoo^ng the debt«r» v>. thelv. creditor^ i beeaufe b^ 
Qbligiog the rich to lead the (*oipry they enabled die; 
latter to pay thaii;. dfbts. A \^^ o^ ^ fame naiUEf 
made m France at the time of the Syftem^ proved ex-< 
tremely fatal; bccaufe it was ena^ed under a moft 
frightful circumftaoee^ After depriving people of all 
poffible means of laying om their money, they ftripped 
4M»»^vef| of lh« bft refeorce of keeping rt. at hon^c^ 
which was the fam^ thr^g aa takictg it from them by 
open violence^ Csefar's law' was deiigned to make the 
|si»9|Ey ofi>ciilati6 ; the Frenck nuntfttPa de%n waa t^ 
4irAw ^H'the OMHiey fotp. one band. The foirmcf gave 
•khtv l^& or ni<»r^agea os pimte peopk for the asto^ 
mffl\ tbc: lifter p^'OfQ&d Hi fie* of money n^dnag bulk 
<#)^ l»hiab i^e^TfL ^mql yaliyfk. «<id c»uld: ham torm b^ 
their' very nature, beeaufe the law compeUtd people to 
accept of ihem* 
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TH E l«ii»» jofc foAflteifmi w«» cfc*K«ii:d it ^Alftei*;' at 

pfodudive of a thoufand mifchiefsy becaufe it was ini« 
prudently ena£^ed. The principal citizeos banifhed one 
another by holding ^hc leaf of a, fig-tree f in their hands; 
fo that thofe who h^d any kind of merit withdrew from 
public aflFairs. At AthenSg where the legiflator ^^as fen^ 
ftbl.e^f l^e prxrper extent and limits of fiis law» oftracifm 
proved an admirable "thfog. 't'hi^y never condemned 
more than one perfon at a time; and fuch a number of 
fufiragea wore re^uifitefor pafiing tbis fentcrxe^ ibaf jt 
was extremely dtfficdit for tbem tabaosfk^ perfotiwhofe 
abfence was not aeeefiafy to the Aate. 

The power of haniAiing was extrcifed only cVf^ fifth 
year: to fa^ as the o^racafiao was defigneii^agattfft non^ 
but great perfcmages wboidiveaA^ned^rlftairwtllv dm^ 
ftTf it ought HOC, U^ bf the traDfa£liQnf of everf dbj. 

C HA.t'Vmi. '.:■ . 

* ' ' .•.,''}•' .-''^ . = •■'• 
TN Franec they have receivfd moll. of the Rowan hw» 
f- pn iubl^itutiofis, but through ^te a diffiarent motive 
fi-om tbe l^omaiia. Among the latter tbe inheritance 
lias accompanied withceistaaQ:^ faorifieea which were*t» 
be performed by the inheritor^ and were regulated by thtf 

^ ^,. •: ^_ • .^. , - . t ' * »• .1 -nf' n-;<- 

.♦ Xrift'ot. rep. lib. f. capl ^^ ... h i. "i ^ 

,t . Plutarch, life ^ Di9iiyfi«s» . . 

the pontifical law by certain fiJct, &pffl whence camcs tba wor4 

fintjacrh burditts* , . , , . 
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the pontifical law; hence it was, that they reckoned It 8 
diflionour to die without lie(n^ tba^ they made Oavea 
their heiriy and that they devifed fabftitations. Of this 
^we hjn^c &<«ery' fWonf^^^df imtfae^ndglBrt^^bfHibtfoii, 
which was the BrftiianoHed^ «i|dtook plafrc only when 
the heir appointed did not accept of the toherttance. Its 
'Tiem^wiiarnot ta pcjrpdtaate^tho dtenJ^Jiiim himiij^itiih 
i^mc name^ t«it ill find firaodko^ ittet . 1««^ ^cc?pt 
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- ^{■■■ f. z: '^' ■ ' ' 
'That the Creek and Rom^n hmt;^ j^nylifd,/f(t4Jfi\hil n0 

\\ MAN, fays Plato^, whi^liai kilted on^ betify re« 
MX igt^d to hain» that is, faimfelf, not by an order of 
the magiflrate, nor to avoid rgnomhiy, thrt throngh faint- 
beprtedoeXsy fltaH be pnatlhed. The Roman law pnni(h- 
fd this>)ii€i^on' when > it waa i»ot committed through 
£a^t-hi9anedotf8| through wcartnefs of life, tfarongh im^ 
patience, in pain» but tkrongh a criminal' despair. 1%^ 
Roman law acquitted where the Greek condemned, and 
condemned where the other acqnitted,^ 

Plato's law was formed upon the Lacedaeaaontan fnfli^' 
tutions, where the orders of the magiib-ate were abfolnte,^ 
^njiiere Akaaie was the greateft of mifcrics, and faint-heatt- 
cdnefs the greateft berimes. The Romans had no long* 
cr thofe fine ideas ^theirs was only a fifcallaw. 
,1 I>urkqr the time of the repnhlfc there was no laW it 
Rome againft fotcidet This a6kion is alwavs confidered 
by thew biftorians w a fa:Tburabte Hght, and we never. 
meet with anyptmi^ment inffided upon thole who com- 

«iit«lit.-.--.,V^- ■ • •• --■"•■'"-' _„ 

Under the firft emperors, the great families of Rome 
were '^continually deftroyed by crinrjirial profScntiOns* 
The cuftom was then introduced of -preventing judge- 
iSil^ \xf 4 fofaiptary d^kv ift this thty {anAd a pf^% 

'' - , , . ..,••- J . • • ' ** w 
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^4 THE SHJtlt cap LAWS, fiook XXIX* 

i^vSKiiUge: Thejr It«d * an hoiMurable intermcfit, and 
ibetr wik wcK executed; becaufe thevc wa» bo law 
«g«tnft fai&idcB» Bitiwbcii the emperors, became as avfi-* 
(ioiiMifias erudl^ tkoy ikfmtcd ikofe itho dpAfot^ed theiiH 
{tiv«f ol tjste ne9n«> of prefenuug^ tbeir elbtc^ by render 
iog it ceimind for a pevfoA ta iiak« awsiy wttb himfetf 
Ifatrotigh «k atiQinxI remorfiff. 

. W&t. I have been Uying of tke motr^e ol t>he €fB^ 
|>eror8 is To true, that they confcffted f that the eftdter 
of fuicides fhould not b^ conHfcated^ when the cfime 
for which they killed thefadE^vcf wai Bot puoiihed with 
confifcatioR. - ' 



C H A R X. 

S^ /«€»# ^tftick Jiem emirary^ prttcted fimtiimei fnnn iH 
* ' fame ffitU. 

1 NoMT tijUM we give (anmona to pe4)ple lo their own 
r: h^uCea i bflt thia waea not permitted % aoioag thd, 
l^ipani^ 

> A fkUXtmw^ft Tvaa a, violent ^ a£Uon> atid* » fciod of war< 
rant for feizing the ^ body; hence it was no move allows 
cd t». ^mmHk a pnrloa in bia own houfe^ tboo it ia now 
qjf^meA loatceft a perfiao in bia own boaCe for d«be. 

Botdb. .the Roman f aod one kwa admit of this priocr-* 
pk ^Kk^k that etery man ought to ha»ve hisowji hoofefiN^ 
an aTylvm, wiicre br &oohi fiiSei so vUea«e# 



. ^ *< tomal ^lii ^e ^ iattieWt himi^^uuttr eaq^rai nanaw 
^ Vant tei)ain6nt%, pretiunv feitHwndi'* Tfiiit, 

' f Refcripc of the emperor Pius ia the third law,- U&. 1.9^%,%, 

r|&ce«^1»w<>l-ik€tw<fta#tajilw. • 

^§ Mafst hLJm, ttorsMic^ Stt. 9. IImic9 tftoyi Mild ^ |te> 
\ tkde to whom a paiticabr rcfped was doc. 

t See Che kw iS. C|)aJOi» WMi^ 
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Cfap. If, TH5 SPIRIT OF MWS. s$^ 

C H A P. XL 

How mfi ure h judge tffhe Afftrente fflamtu 

T N FrancCt the puniniment agaii^ft falfe Wftocffef is ta- 
* bitalj \v^ England it is not. <^ow, to be able to jud||^c 
wkich of thefe two laws is the ^^^^ we muft addp. tbaf x^ 
f'rance the rack is ufed affainft criipiiiah, but i\ot iQ 
England; thtft in France the 9ccu fed is not allowed ta 
produce his witnefies; and that they very feldoni admh of 
what is called juftifying fa6^s: in England they allow of 
witneQes on both fide«. the£e tlfree French laws foriB 9 
clofe and well-con neded fyftem ; and fo do the three 
Englifh laws. The law of England, which does not allow 
oif &e racking of Crimin^lsy has but very little hi^es tp 
draw from the accuied 4 cpafcOiop of his crime ; for |hi| 
fcafon it invites witneflesfrom all parts, and dgea not ven- 
ture to difcourage them by the fear of a capitiil piioiihf 
ihenC. The French law, which has one rcioufce v^xt^ 
is por afraid nf intimidating whtietT^s: on the contrary^ 
reafon rec^uii^es they (hould be intimidated ; it lifteni^ only 
to the witne(&s on one i]de *^ i^hicb are thofc produce^ 
by tlie attorney-general, and the; fat^ of the accufcd de» 
^ends entirel]^ on thfir teftiinony.* But in £i^l»nd they 
admit of witnefies on both fides, 9Qd the affaiir ts difcufieq 
10 fonoc meafure between them; CQurequently falfe witv 
neCs is ^h^'re lefs dangerous, the nccufed having a temey 
dy againft the falftwitneifeB, which he has not in France*- 
Wherefore, to detennine yrhich of thofe laws are moft 
agreeable to reafoiit. we muft not coniider th^m fingly^ 
\\>X iu>inpare the wi^ tqgctbcr^, 

r , ... ' 

• By the ancient' Fretlch Uw, WitnelTet werk heard 00 hotb 
Sdca; ie«ce we iod ia the inftitntioDi «# St. I^wii, fioek u Q|iap» 
7, that 4^re was o|U| \ |ccim)^j. l^ilm^ afPuA l»Ue wit* 
meflcf. 
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t^ THE SPlRlt OF LAWS* Book XJttX. 

CHAP. XIL 
Vhat laws whlth appear the fame are fonuitma reaify 

npHE Greek and Roman lawa inflifted the faaic ♦ 
^ pnni/hmeilt on the receiver as on the thJeC: The 
French Uw does the f^mg. The former aded rationally, 
but thtf latter does not. Among the Greeks and Ro- 
mans, the thief was condemned to a pecuniary punifh- 
ment, which ought alfo to be infllfted on the receiver : 
for every man that contributes in what fhape focver to a 
damage, is obliged to repair it. But as the puniOimcnt 
of theft IS capital with us, the receiver cannot be pu- 
riifhed like the thief, without carrying things to exce(«« 
A receiver may a£l innocently on a thoufand occafions j 
fhe thief 18 al^vays culpable; one hinders the convicEb'on 
of a crime, the other commits it ; in one the whole 13 
piflive, ,the other is a£^ive ; the thief mud furmount 
more obdaclds, ^nd his foul mull be more hardened 
again ft the laws. 

The civilians have gone further; they look upon the 
receiver as more odious thai) the f thief; for were it not 
for the receiver, the theft, fay they, could not be long 
concealed. But this again might be right when there 
was only a pecuniary j^uniflimentf the affair in queftion 
vnn a damage done, and the receiver was generally b€;tter 
fcbl4 to repair it; but when the punifliiTiefit became, capi- 
tal, %hcy ought to have been dlce^^ed bj, olh^r ptinciplea» 



Tiat noe mnfi not f^parate the law from the end fir *U)iich 
they were m^de: Qftbe Roman laws pn iheftm 

WHEN a thief was catight with the (tolcn things 
before he had carried tt to the place where *he 
defigned to hidt It^'th^s was catted by the Roiiniiis an 

* Leg.T. DerreteptatoriW • ^^ 

t See what Favorinoa fays in Aulus GelliiM, Bo«k xx. Cliap. I. 
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C^^G. THE.. SPIRIT. OF l^AW&K'T ^7 

op«n theft; when he was not deteded till fome time af- 
tffvwsLrdSf it was a private t6eft» 

The law of the twelve tables ordained, that an open 
thief ihould be whipt with rods, and condemned to 
flavery, if he had attained the age of puberty $ or only 
whipt, if he was not of ripe age ; but as for the private 
thief, he was only condemned to a recompenfe of double 
the value of what he had ftolen." 

When the Portian law abplifhed the cuftom of whip-^- 
ping the citizens with rods, and of reducing them to 
flavcry, the open thief was condemned to * a recompenfe 
of fourfold, and they ftrll continued to condemn the pri-. 
yatc thief to a recompenfe of double. 
' It feems very odd, that the laws fhould make Xuch a 
difference in the quality of thofc two cripne8,.and in thc- 
panifhrnents they infiided. In fad, whether the thief^ 
was deteded cither before or after he had carried the 
ilolen goods to the place intended, this was a circum- 
fiance which did not alter the nature of the crime, I. 
do not at all queftion but the whole theory of the Ro*. 
man laws, in relation to theft, was borrowed from the. 
Lacedaemonian inftitutions. Lycurgus, with a view of 
l-endering the citizens dexterous and cunning, ordained 
th^t children fhould be pradifed in thieving, and that 
tlk>fe Who were caught in the fad fhould be fevertlr 
whipfped : This occiafioned among the Greets, and ixr. 
ter wards among the Romans, a g^eat difierence bctweea 
af| open and a private theft f'. . 

JVpfiohg thcRoi^ans,^ ^f^?^^^ ^^ had bfcn .gvuli^j. of 
ftc^almg, wis thrown from the Tarpeian rock.- Here the 
X*acedaEmonian inititutions were out oMhe queftion; the 
laws of Lycurgus in- religion to theft were not made for 
Haves; to deviate frpmahem in/thii refped.wa^ iarealitj; 
conforming to them. . 

At .Rome, when a perfrni of unripe age happened to 
l>c caught i^ thj fa^, the praetor Ofdafd ^a^,|^ W 

* Favorioiif in AulosCklHus, Bopk^Qt-iChap 4W .. .^ x ^ \ M 
f Compare what Plutarch fays in the life <jf Lycurgui, with the 
laws of the digeft, title De furti$i and (be Ii^Am^s, Sovk i«« Ctt« 
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tifcd at Sparta. AUHhia* had a fftnbt^r*flrij^?^*rM€' 
Lac«6*ftiooiati8 had derived tHcfe uragerfrom tfte/Cre- 
t^ina; and Plato ♦, who waiits' to prtf^f that tWe'bttt*rt 
ihftitutions were dcfigned for war, *<ftei' the ibHdwitfjf,' 
namely the fa<*ulty of be^rirff paiVl iif ptfnite cAiAWft, 
aiid in puniftimcnts inlSiftisd for optti tiitf(f.[^' "'^ ""^ * 

A« the civil law* depend on the polrtfp^* irtffftttfft&lf/ 
becaufe they are iftade for the fame fociety, ^enetcr 
tlitre is a dciign 6f adopting the civil hw of another 
nation, it would be proper to examitifc bffbithan^, 
if^etber they have both the fame inftitotiont, and th 
fame political law« 

Thus when the Cretan hwB on theft were adopted 
by the Lacedaemonians, as their conftitutSon an^^^yexn- 
ment were adopted at tliie fame time, thi?lS"T!lW*'wfcrc 
equally f eafonable in both nations. But when they wje^ 
carried from Lacedxmon t6 Romb, as theV dtS not^tn 
there the fame conAitutioA, they wer6 arwavft th^SfUg'm: 
ftran?e, and had no nhanntr of ponh^^ftioo'Vitn the d&it 
i^iyjl laws of the Romans^ 

C H. itR KIT. ^./' ^X. 

Tiat €Vi mu/t wM fipafoti th in^r from M tirmnjhmam 
in tifbkh fhey ivtfe mddf. '^ ^'*' • * 

IT wa« decreed by a law at AtMxt> 1^ ifhM^fbe 
city Was befie^ged, all ^e ufelelii pfopTe /hbaM'W ftlt 
16 death f. This was an abomitii^ble poSMdil li#/% 
A>nfetjiief>ce of an abominable law 6f nitwfti' JM^f^ 
At Greek* tihe inhabitants of a towft takefi loft thetr 
civil liberty, and were fold as flaves. T?h«''trttitiy"W* 
ttown implied its entite deftruftlon; Hi^hich i* tl^fdftltxe 
Aot ohly of thofe obfttnatt defences^ and Itf fhcrf^'-uft^ 
natural adions, but Itkewifc of tholip fkoikmg lawt vhidiL 
they fometimeB esM^qik v->-'^^ *--»♦• •-i,. 

• Offsw4,PMki« • . 

t " la atUU ^us ©ccidatur.'' Sjurtgn h ffmmft ^ 
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Ghap. 15- THE gPIRlT OF LAWS. 3^^ 

.^hc Roman laws * ordained that phy ficians (Loiild b« 
pmiiihed for negk^ or unOcilfvlncia. . In thofe cafw, it 
the phyiiciany was a pcrfon of any . fortune or rank^ he 
was oijy condemacd to deportatioQ ; but if he was of a 
low condition*, be was put to death. By our laws it is 
otberwife. The Roman laws were not made under the 
fiime circiimftaflees as ours: At Rome every ignorant] 
pretender intermeddled with phyfic; but amongft us,' 
phyficiaos are obliged to go through a regular courfe of 
ftudy, and to take their degrees: for which reafon they. 
are fuppofed to underftand their art« 

C H A P. XV. 
Thaijmttimfi it it proper tie lawJhQuld amend itJsJf. 

nPHE bw of the twelve tables f allowed people to 
^ kill a night-thief as well as a d^y-thief* if upon 
being parfued Be attempted to make a defence: But it 
required, that the perfon who killed the thief % Hiould cry 
out, and call his fellow-citizens; this is what thofe laws, 
which permit people to do juftiee to themfelves, ought 
^ways to require* ft ts the cry of innocence, which, iit 
the very moment of the adlion, calls in witncfles, and 
appeals to judges* The people ought to take cognizanee 
A the a&ion, and at the very inilant of its being done; 
an inft^t when every thing fpeaks, the air, the coun- 
teaaafc, theipaffioosa^fikiicc; and whenevety word either, 
condemns or aUblves. A la\¥ which may become f(y 
contr^iy ^^ the iircurity and liberty of the citizeDS, ought , 
to ht exeeutad ia their prefence. 

* Tb0 Co(odi#olk^ 4e fittrns^ Inil<tat. lib. iv. tit. j. 4r /r^4i 
A§9Uia,Sf:A. ^, . 

f . 8<#.the 4jt^ )a«^ C ad leg, A4|Qil. 

«|.Jliid«H. Hici Ac decree of Taffiilao, added t« the isnv of tha 
^amiu defoftdtrik* Ifgih. art. 4. 

Vo&. U. C a 
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jCO THE SPIRIT OF LAWS. Book XXIX. 

CHAR XVI. 

Things to 'he oBferved In the compofing of laws* 

npHOSE who have a genius fufficicnt to. enable them 
^ to give laws to their own, or to another Datioi3» 
ought to be particularly attentive to the manner of forai^^ 
ing them. 

The ftyle ought to be concifc. The laws of the 
twelve tables are a model of concifenefs; the very chil- 
dren * ufed to learn them by heart. Juffinian's Novel* 
were fo very difFufe^ that they were obliged to abridge 
them t- 

The ilyle (hould alfo be plain and fimple; A.direiSl ex- 
preflion b^ing always better underllood than an indtredb 
. one. There is ro majefty at all in.t|ie,laws of the lowor 
empire: Prince^ are made Xq fpeak like rhetorigiaos. 
When the ftyle of la>ys is tumid, they 9iXt looked upoa 
. only as a work pf parade and oftentation^. ., , 

It is an (^enti^l ^rticle^ that the ^V^prds. of the lawa 
fliould excite in every body the fame ideas. Cardinal 
Richlieu :]; agreed, that. a miniflef might be aecufed be<- 
fore the king; but he would have the accufer punifhed^ 
if the fads he proved were no^ matters of moment. Tbi» 
was enough to hinder, people fipm telUog viy. t^ib 
whatfoever againft the minifies; bic^t^e a qaaUer of mo* 
njent is entirely relative, ,and whj^ majf .be of moment 
to one, is not fo t0 another. . ,, ., ^ , ,, , 

: The law of Hoobrius punifheclVitb dtJath ,any. p(^^on 
tliat'^parchafcd a freed man as a rfave, or that ]| gave hioi 
moleftation. He (hould not have nu^de ufe of to ^ vague 
aj) eacprefEon : The moleftation given to a man depends 
entirely on the degree oif his fcnfibiiity. 



>♦ «* \h carmen ncccfiTarium." Cicero is U^ih lib. ii. . , 
t It is the work of Imerius. | Folitical Teftaaicnt. 
II « Aut qualibet maoumiflioBe dbnatam inquietate volnerit.** 
4pp€ndh to the Tbeodoji'an code^ in the firft volume of futbfr Sir^ 
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ebft^. i«. THE'^PIRIT OF LAWa jot 

When the law wants to fix a fet rate upon things, it 
(hould avoid as much as poHiblc the valuing it in money. 
The value of money changes from a thoufand caufcs, 
and' the fame denomination continues without the famie 
thing. Every due knows the ftory of that impudent * 
fellow at Rome, vi^ho ufed to give thofe he met a box 
on the ear, and afterwards tendered them the five dlid 
twenty pence of the law of the twelve tables. 

When a law has once fixed the ideas of thingp, ft 
fhould never return to vague exprcfiions. In the crimi* 
nal ordinances of Lewis XIV. f after an exadl cnumera* 
tion of the caufcs in which the king is immediately con- 
cerned, follows thefc words; ** aad thofe which in alt 
«* times have been fubjc^k to the determination of the 
<* king's judges,^' which rendert the thing again arbitrary, 
lifter it had been fixed. 

Charles VII. $ fays, he has been mformed that the 
parties appeal three, four, and fix months after judgment, 
contrary to the cuftom of the kingdom in the country 
governed by cuftom : he therefore ordains, that they (hall 
appeal forthwith, unlefsr there happens to be fome fraud 
or deceit in the attorney ||, or unlefs there be a great or 
evident caufe to fue the appeal. The end of this law 
deftroys the beginning, and it deftroys it fo effedually, 
that they ufed 'afterwards to appeal during the fpace of 
thirty years §, 

The law of the Lombards ♦ does not allow a woman 
thslt has taken a religious habit, though fhe has made no 
vow, to many; becaufe, fays this law, " if a fpoufe wha 
»• has been contraded to a woman only by a ring, can- 
" not without guilt be married to another'; by a much 

♦ Aukis GciUus, boot XX. chap. i. 

t Wc find in the verbal proccfs of this ordinance the motives 
that dett:rmined him. 

I In his ordinaoce of Montel-Ics- tours, in the yc^r 1453. 

y They ipight punifh the attorney, without there being any 
necefiity of difiurbing the public order. 

§ The ordinance of tht year 1667, had made fome rcgulatioct 
vpon this head. 

• Book ii. tit. 37^ 
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io2 THisnl(lf\)t^£KF'ioolki^ 

f^^.m^^h^Ai)^ ^8^^A ^ff^^W. F.wo9fh ^B^filftff? 

Ions by digmtiCB. ,,. ; .:„, ,,^.f, ^,.^, a,, , .,.,^ . 

ij^ict bui a8jtKpV<W#<^ of .S^?fe<j(^*fa^9lfl^ 

- No,4tCf3tipn i^ould ^,;iYf4^;J5a a ^w, without Urt- 
6cici)t rc^ifon.... Juftinito 9^vfi^i^^i ihtsAjf ^i^Cband mjight 
he repudi*Ud^: )^t;bQ«trthe Vfe*» lQCi^g•,^5 Jf^TtiPf^i^ff 
for itbe fpac<5.f of two. years he bad fceii^,incapa^ci,of 
confumma^ujg th^v^rhg^tp IJe altered- ^H^s l^^.;9r^r* 
V^af^ajj^fidallo^i^d j^}ie4 pwr wretch tH^fc^ycai^s. , But 
iaaic^P5)fitb?.t{Dafwei4wo years areasgoofl a^ tbre<>» afpi^ 
tij)rce.^re pot wprth iq9Ye than two* * ^ .. \^ 

: Wicnra kgjflator co^defc^ds to give the rcafon of hff 
law, U^vig^t to \^ worthy af its ipajtfty. A Jtotnan 4 
law decref^ tliat a blin4 tnau ;s .iocapable. to plfad# \ifh 
cauf^.he icfiwiot^fcc tl^c .o^paci^cjots.qf f)je pa?©jgf^y^ 
^ b^.a jreaip^.^n^ft jiay^ b^ep. givci^ .pp Diif!po|;^i^,^^(;^ 
fyghf JJiatpber.afgQod TcaC9[is,.yfCfe 2^^ Wd. , , ' ,^ 

,j5P^.'^ljCr ^^MWoJii C*y*f/tfet. ^'4WioKJ^K^^^^^ 
il». tfce, ft Wt}i^igi9fj|^j^Q4 ]t)i|tfjji?;,pi:9ij,af t49ft.of Pjtha^ 
g^Fj^sff ii«^Qr%f<^?iP!.tQi itfflv? it... . It, 18 ycty^xtraor^i; 
nary that they flioutd judge of fliofe things bj the prb-f 

* In Father Simon's appendix the Theodoiiao code, tome x. 
f Leg. I. code ^<ri^iKA(tX{ ,n~^.nl. lU ^fivb eith'-o cVi ,r: ][ 
t See the aathentic Sed bodk, ItkHnfiH^t itrf^H^iUj'S. -.aI • 
I Leg. I. ff.-dcppft«lMI^Oi;('[ ]o d: jsa 9f*j fi, •»t.:ro ;*¥^ jI f 
§ In his feate&ces, book i. til* )• i^^i 
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Som^ French lawyers have aflerted, that, when the 
hhg ti^idc ab accjoHitf on of tt new counti^, the churche4 
beclttie fubji^A to tUt figafe^ Becaufc thc'^^kihg^a crowti ii 
rohnd, I fhaO ttot cxaititne here into the kttog's rightir; 
or whether in this cafe the reafon of the civtl ot^ «<fcr^i 
fiaftic law ofaght to fubmit to that of the h^ 'of politfctt 
I flidl only faf , that thofe auirtift H'gfat« ou^ht t6 be de- 
ffettddl by ghi¥e maxims. Was tfcere ever fuch'i thtnjgf 
known, ttsr the real rights of a dignity^ bounded on the 
figure of that dignity's fign ? 

DavHa Q fays, that Chatldi IX. was declared of agtf ia 
the parliament of Rouen at fbiirtceti years cfonlmenced^ 
becaufe the Uwi reqtnre' e^ery m6ment of iheitme to b* 
It^ekoned, In c^fes I'idatmg to the reflktttibfn and adtni* 
iffttAtJon of an ofphan*s eftatcli 'whd-dw it tfohftderrthe 
year commenced as a year complete, ii^lifen the cae ft/ 
cdti cerning the ' icqtf ifiiion of 'honours. 1 am rery ^ Fat 
from cenfurihg k rcgulatioh which has been hitherto at*- 
tended with ho Iflconveniertcy; I Otall only take notice^ 
that the reafon allc^d * itf not the true one; it is Talfci 
tft^^^e gdfferflmerit '6f^ a nation' i^ 6t^ iiti hotodtir.' 
I'-lSi pdint 6f Wi'fumption, thak if the la# fc* far pi^ferai 
Mt^ W ^mV'df''\^'%ii\^:' The -Fretich U'tr f confidfertf 
every ad of a merchan?^ dlirfng the' tend^ys pr^rdedtng^ 
his bankfiiptcy aVfrai^dulents This h the ^refuthpiion 
of the law. The 'Rdm&h law infiifted punrffhments ort 
the huAdnd who kept his wife after (he had b^cn guilty 
ofaiddteify, u^lefs he wa^liidUced to it through fear cHF 
the event of it hiW-Wit, or 'through cOtrtehi)^ of ht^ dwA 
/hamc; thib is'tbc prcrUrtfpflon'df the Jtokft; The Judge- 
flrult^^ave^i)feVbrtti^d^h^ itt6tivel45f the ^(band's eomiuai 
ziiidr iniift h^vc^ deter^tited avery «>bfettreMand ambignbUi 
pointV When the law prefumcs, it gttes a fixed, mk to 
the^jiidge.' ' 

Plato's law, as I have dbfer^d ^ttnAf^ t^^iiJred thtrfr 
a punifhment ihould be inflicted on the perfon that killed 

I Delia gtierra eiinle di Fraxicia, fiage)^ ' :* l 

• The ChsMctl^ d« I' na^talj ibv : 

t It was Bsade in the month of Vo^tmlbtiti x;Of« ' - r- < 
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g«4 THEfiPlRlTOFLAWS. Book XXIX. 

lumfclfy not with a dciign of avoiding ihaaie, but through 
faint-heartednefa* This Ifiw was dcfe^iYe in this refpcA^ 
that, in the only cafe in whi(?h itwai impoifible to draw 
Sfrom the criminal an aek-QOwledgnnent /of the motive Up- 
on which b^.hadja4^it^4q^i|Y4iW judge to cklerniae 
concerning thefe motives. 

As ufelefs laws debilitate fuch as are necefTary, fo 
thofe that may )be,^q|iily oelude^-^^^ken the legiflation. 
Every law ought to have its effect, and no one (hould 
be ever fuffered to deviate from it by a particular con* 
ventipn. 

The Falcidian law ordained among the Romans, that 
t^ie heir fh<ouM al^^ys. ha)irQ>tbe foortk pant jof the in^eri- 
tE^s^ice; Another j^w *. fuffened tiheteftator jtoprobilMtthc 
heir from retaining ^istfovHrth^part*.. This i« noaktog a jieft 
.of the law^ The Falotdttf) 4ftw became tifolcia; for^ if 
.the tcftator bad aT«iD4;to &vo«r his heir,. the latter had 
no need of the Palcidian li^v; and, if he did. not iotcnd to 
favour bim> be forbade him to make ub of thei Falcidtao 
Jaw* - > 

Care (hould be ukcnibat tbc lavsbe woidvd in foch 
1^ manner^ aa ikot ip be cofitrary to the very sat we of 
things, la tbc f^ofcnptkni of^the Prisce of? Orange^ 
Philip II. promifes'to any maa that .wtHk kifi the Princct 
to give him or his heirs five and twenty thoufand crowns, 
together with the title of nobility, and this upon the word 
of a kittgi and as a fefvant of God. i To promrfe nobility 
for fuch an a^ion) to ordain foch an a<6tioa ia the quidity 
of a fervant of God! this j^ eqtially fnbverfive of the ideas 
. of honour, moraUty, a^d religioit* 

There very feldp^i hf^pena jto b^ a' ntcti&ij of prohi- 
biting a thing which if «ot bad»>sinderv pveiasccof foiooa 
imaginary. pet fci^ion, . . - ». , >»: .•^.. ^jt 

There ought to be a certain fimpUqity and candour 
in the laws; made tt^i^ttinn^^tbetfrnquisy o^iisKn,^ tbey 
themfelves ought to have the moft fpotkfs innocence* 
Wf find in the law of .the Vifigoths that ridicgjgus re* 
qucft f , by which the Jews were obliged to eat every. 

• It 18 the authentic Sed cum tefiattTr 

t Book zii. tk. «; fta. it. < 
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tlnng drigffcd with pork, provided they did not catf'thc 
pork ilfclf. This waj a very great cruelty; they were 
ol^ged to Ciibmtt'to a lav/^oiitriAfy tb their own, and 
they were allowed to retain nothing thorfrof their oWn^ 
- th»B what nkight.£ei^te as a^aifk to 4^kigui(h them. 



. -.. , 0-. j^ifc r.?/; t;; >"'"if5 o- i-i !u<' ^/-^ (■' * ■ ' 
• ji oad method of gtwng laiwsm 

. 4- ' princes^ fey dajrees and <Jdi€l?8 ; vb^t they 'permitted, 
which our prkioea do iiot do^ b^b thcjiidget^^hd pri^ 
iKate pcopk.toititettogate thfttivh]^ ktttrs in th/^ir feie- 
tal diff<srenees: anid their anfwers Were call^d.TefcnptSr 
The 1decretai6^of th« popes 'are rcferiptv ftri6tty fpif^- 
wg. It is pkiii) that thia id a bad method of Itgfflition. 
Tbofe who thud ^ply for laws are bad guides to the 
fogiflatraif the fafts are al^^ys ^rotrg ftated.'^ Juliut 
Capitolinns f faye, that Trapi* ofttn refufed to ^ve 
ihit.kind of refcripts, left a fingle dediion, aild frequently 
• a parttcalar favour^ (hould^be extended to all ciifes; 
Macrinus:^ had refolved to abo]i(h all thofe refcripts; he 
could not bear that the anfwers of Commodus, Cara- 
cdUa» and all thofe other ignok-ant- princes, (hould be 
Gonfidered aa laws. Juftinian thought otherwife/and he 
filled his compilement with them» 

1 would advife thofe who read the Rom^ laws t* 
diflinguini carefully between this kind of hypothefes, and 
tfhe femaufetmftdiOi ihfe /Wj^a, th* geBcrti^ conilftu- 
tions of the emperors, and all the laws founded ^n the 
natttce of things, on the fn^Ity of women,- the weaknef^ 
4if miaor^ aail the public utiirty* 

• . ..'.■• ' • '- ..... -1 

f See Jttlitts Capitolinas in Macriao* \ l^bi^ 
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3Q<^ THJ6 SHRIT OP 1-AV4m tBook X3^ 

'T^HERE ate eeitaiti tdeiag 6f ttniformity which fome 
"7 timet ft rike great geniufcs, (for they even aScdied 
Charlemagne^, butTflOTllBf miai^ air fai pr etfeti «f HflAr 
fouls. They difcovcr therein a killd of perfcAion, hc- 
caufe it is impof&blt fpr theiji not to difcover it ; the 
fame ttreights in the' police, the fame ftieafurea in toiti* 
mercei theiame laws io the ftate, the fame religion in 
all its parti. Sdt Is thfe^hviy^ righ^fe^^l^ofut'eti 
c^Um? I44h« etfliJbf fthai^n^^vwa^ttrlfiftilbbn^tb^i^^^ 
fuffering? And does not a grcatnefs of g^mu^xonfift 
rather in diftin^uifhing between thofe cares in whfch 
uniformity is requifite, and tbofe in which there is a 
necei&ty for difFerenoes? In Ghtdbi ^e Chincfc are go- 
verned bj the Chineie ccremooialy and the Tartars by 
theirs; and yet there ^i^j^ ^^j|lj^ ivthe world that aims 
fo much at tranquillity. If the people obferve the lawsj 
w^at.fignifics^it wh#th^,thcfe .Uw« arq the (amc^ > .^, 

'>.'•• -- . - '^ '^ ' ' ..: ...... • f 



"f^ j^dX^j.^fig^Siiuik Jplatp, ^hd fofnetimcs his palfi^od 
ibr Ale^^Qcri^ Pla(p M^as tn^n4e4 agaihft lAt^ tyranny 
of the people , o^ Athens. , Maehlavel was f«pfl of hii 
idol» the Duke of Yalcntinojs, Sir ^^homas Moor, whqr 
fpake rather of what .he had read than ^f whsft he 
th^iight^, \?antcd i tq govern all ffates with the fii}»pli- 
<^y of a Gre^citj^». llarrington wai full oT the' rata 



I IDJ Ids Utopiar . , 
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of his favourite republic of Englaud, whilfl a croud of 
writers faw nothias h\it. co^ufioii, w^re they faw no 
crown. The laws alleys meet-' thi paffions and preju- 
dices of the legiflator; fometimes they pafs through, and 
' imbibe only a titj^r^^a/o^ftJiRSCf^lh^ ftop, and arc 
incorporated with them. 

.j:if:-.^i: • M/^ y^^dr-'o:') ,en>.n'n?^ jf^i^ 3Ahi\ t^[m: •*- 

tothffillddtictnltb^^be^toithelftlaUiaiineiit f^\i)f^ 

.: ••— ^ ::' '' C H..A P.-L / . : /,\ 

ISHb!yil)^th!ft)c% Vd^ imVerfeA wcreltt)^ 
over in (ilence an event which happened oncCy and 
never perhaps will. by pcQ^mprc^; Were I not to fpeak 
of thofe laws wHrch'^^appeared of a fudden all over 
£urope, without having any connexion with thofe hi-* 
therto known ; of tho(<^;,{j|^gv\w)|jch have done infinite 
g^ood and infinite mifchlef; whico have left rights when 
i}^% d^erm^fn? has been ceded ^ which, by veliing feveral 
p e rfo n B w i t!i d i lit r^ n t kin d & o f fci g UO rity ot^ e t t he faiic 
tliinge or perfons, have diminiflied the weight of the 
whole fdgoonty; whicli have eftabliflied different Kmits 
in epipirei of too great an extent; which have been pro- 
ou£iLve of Tiilc with an inclination to anarchy » and of 
aimrcf^y v?ith a tendency to order and harmony. / 

This wpulid re<jnfrc a partlcuhr work to itfelf; btttf 
confidering't^e nature of the prefent iindertaking, tW 
reader will here meet rather with a general furvcy, than 
with a complete trcatiffi WSflftfte'laWs. 
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joS THE SPIRIT OF LAWS, Book XKX. 

The feudal laws form a very beautiful profpedl. A 
▼enerable old * oak raifes its lofty head to the flties: the 
eye fees from afar Its fpreadmg leaves: upon drawinfir 
nearer it perceives the trunk, but does not dlfccrn the 
root ; the ground ittuft be dug up to difcovcr lU 



CHAP. 11. 



Of the fourct of feudal laws, 

THE conquerors of the Roman empire cramc from 
Germany. Though fe«r ancienc authora have d«* 
fcrlbed their manncra, ytt wc have two of. very great 
weight. CaBfar making war againil the GercAansy de- 
fcribed the manners f of that nation; and upon thefe 
he regulated :|: fome of his enterprifes. A few pages of 
Cssfar upon this fubjcdl are equal ta whole volumes, 

Tacitus has wrote an entire work on the manners of 
the Germans. This work is fhort; but it comes from 
the pen of TacStitus, who was always Goncife» becaufe he 
faw every thing at one glance. 

Thefe two authors agree fo perfedly with the eodea 
ftiU extant of the laws of the barbarians, that, feading 
Csefar and Tacitus, we imagine we are reading thefe 
codeS) and, in reading thefe codes, we fancy wc are read- 
ing Caefar and Tacitus. 

But, if in the refearch of the feudal laws 1 find royfclf 
in a -dark labyrinth full of v^indlngs and detours, L think 
I have the clue In my hand, and that I (hall be able to 
find my way through. 



' Quantnm vcrticc ad oras 



*< ^thereas, tantum radice ad Tartara te&dit." Vltg, 

t Book vi. 
I For Inftance, his retreat from Germany. Xkid, 
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Chap; 3. THE SPIRIT OP LAWS. 30^ 

C H A P. iir. 

The origin of vajfahge, 

l^iESAR * fays, « That the Germans negkacd 
V-^ <» agriculture ; that the greateft part of them lived 
« upoD milk, cheefe, and flefh ; that no one had lands 
<f or boundaries of their own ; that the princes and ma- 
*< giilrates of each nation allotted what portion of land 
*f they pleafed, and whtre they pleafed, to every indi- 
<1 vtdual, and obliged them the year following to re^o%^ 
*«. clfe where." Tacitus fays f, " That each prince had 
<4 a multitude of nwrn, who were attached to his fervice» 
*< and followed him wherever he went." This author 
gives them a name in his language relative to their ftate, . 
which is that of companions %- They had a itrong 
emulation to diftinguifli themfelves in the princes efleem, 
and the princes had the fame emulation to diftinguifh 
themfelves in the* bravery and number of their compa- 
nions. ** Their dignity and power," continues Tacitus, 
**. confifts in being conilantly furrounded with a muki- 
<« tude of young and chofen people: this they reckon 
•^ an ornament in peace, a defence and fupport in war. 
*« Their name becomes famous At home^ and among . 
** neighbouring nations, when they excel all others in . 
** the number and courage of their companions : they 
*•• receive prefents and embaffies from all parts. Repu-' 
** tation frequently decides the fate of war. In tattle jt 
<« IB infamy in the prince to be furpafied in courage; it 
** is infamy in the companions not to follow the brave ex- 
^< ample of their prince ; it is an eternal difgrace to 
<« furvive him. To defend him is their moft facred 
** engagement. If a city is at peace the princes go to 
** thofe who are at war; and it is by this means they 

• Book tI of the Gallic wars. Tacitus adds, " NulH domw 
'* ant agcr» aot aliqua cuca^ j^'o^^ ^d <|qero veoere alunt.** f^f. 
tnorib. Garman, 

I Dc morib. German, | Comitct, 
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ii9 THE SPIRIT OF LAWS. Book XXX. 

** Ktain a great number of friends. To tbcfe tbej girc 
•« the war-horfe and the terrible jafclin. Their pay 
** coniids in coarfcy but large repafts. The prince fop- 
« ports his liberality naerely by war and plunder. Yoo 
<< might eafier peifoade thcoi to challenge the eocmj^ 
<< and to czpoie themfelves to wounds* than to cultivate. 
** the Uodf and to attend the care of tuin>andry ; they 
*f refufe to acquire by fweat what they can purehafe by 
« blood." 

Thua» among the Germans there were ▼aflals, but no 
fiefs; they had no fiefs, becaufe the prindes had no lands 
to give, or rather then* fiefs eomfifted in borfes trained 
for war, in arms^ md fea(ling» There were vafTak, be* 
caufe there were tmAy men who were boand by their 
word, who were engaged to follow the prince to the 
field, and performed very near the &me ftrtice aa wat 
afterwards performed for the fiefs. 

CHAP. IV, 
7%e fame /ulje& emifmii. . 

CJSSAR tl fay^t ^^^» ^' ^^ft *"T of ^^ prbcet 
<< declared to the aflemUy that he intended to fet ' 
<* out upon fome e^pedittoB, and afked tkem to follow 
*< him; thofe who approved the leader, and the enter* 
'< prife, ftood up and offered their afliftance$ upon whicb 
<< they were commended by the BNikitttde. But, if 
<< they did not fulfil their eagagcment% they loft the 
<« public eftecm^ and were looked i^o as da&rtera and ' 
•« traitors.*' 

What Csefar fays in thia place, and what we have 
extradled in the (Mreceding chapter from Tacitus, is the 
foundation of the hiftory of our princes of the firft race* 

We muft not therefore be furprifed, that pur kingi 
fliould have new armies to raife upon every expedttioa, 
new troops to perfuade, ne*v people to engage; that tp 
aof aire mach they were dbligtd to 4>ciid a great d«il| 
(that they fliould iace^nfly acquire \fj fhc dinfios a# 

I DeMbOallipa^tikvi^ ^ . •. 
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latidd" and rpo?R; and gitc #hef€ fzM^^ ifid fp^ttff-iilc^flfent-' 
ly 'aWay;' that tlheif demefnc fhould continually irtcreafc" 
anidirninift; that a father, upon g'Mng jf kiAj^tn ^ to 
ortfr bf h?« thilA-en, ftioufd alvi^a^s^ acc6ftipatiy it witha 
tr^re t that Iglie ktng's' ir4S9^h ftbirid 'be ^oiffiddfed dft 
ncieflaty to the ifeowrrchf ; ami tTia* ©rfef^ttttg cbttM 
ncJt gave part of if't6*a t^fangeV, ft^'fcff of!*QW^Wlifti»hlff' 
daughtet^, vrithofcft IBe-*ceifrrijffe^«PtW4»rtiei*,1tfftftg#.i>'' 1^* 
monarchy i^idved by fprin^a^ which the^ We^e coiifttDtly 
obliged to wind upr * i... * . v -^it ,-. 

■V . • ^ C HA -Pi* V.'' • -^ - ''-A c 

ITMtti^ ifue^-thM tHe Frttfik»; fipdff 'entcHb^ tr^rti^ ' 
took poffttfion of all thip ci^fitr'f t*r t^ifrt k to(^ fc^; 
This has been the opinion of fome people, bedaufe they 
faw almoft atl the country, tows^rds.thc pnd of the fecond 
race, converted into fieft, rear-fiefs, or other dependencies; 
but this was owing )t«i' particular xaii^fe^ which we fliall 
explain hereafter. 

. Thtf oWftq»f«ic^ irtift*' fer«c #5isld it*ef frofti thcned, 
ihAt the barbshr^s^ inade argiefiml tvgultition' fbr efta- 
bli1irtAg*in a1Pp<»ttatl»e ftatt of viltaimj^e, it not lefirfSffe" 
than fUe priffci^le* If* at a titric when the fiefs «^rd 
pre\:ari<tu«^ an the lande of th4 kingdom had been ^ef^ 
or 4epcftdenc!i*» of li^fti and all the toen iff thtf kingdotH 
Y^f0Bf<^ 6bfidn»«d^fllbe^i^« tt> vaflkh'^ M the per!<6rt 
th&%«'pVopirr^ IS >lWty« pofiSfffe* of jWtvdr, tb« 
king, who continually difpofed of the fie^, that is^ of tlicf 
oniyjpfo^ertf rtitn C3dftifig, wdiuM haveb^en pdffefled of 
as atSitrary a power as the Grand Seignior is in Turky; 
whi^h^s kblbtutelyr cdntrt4i^0rf co^frfi llift,<>rp 

« .'■*■' ■.- ' • j ■' r * ^ • .. if •■•■'■; •• 

•^.StfethefifedfDagolJstrt.^ . ^ . , 

t; Sp« G«g<«y of |>>ui4 {l^ok iti. ftKthe^iarriagc of t^ie daiir|i- > 
tor oLCliiiMlri^i.. JQUI^^^ ieDd^ambtOMori t^ w^ htm, thst he^ 
ftouQ not givo fh^^i^^ol hit father's Mh^dim t0 his d^filef, 
nor &M tre««kii%i, jMit Uf bttfteaky no>'ttoi<«^/ dor hc«£rfai«D, n«f 
teamt of oxen, ice. . •* ' »^^ • !«• . < 

Vol. II. p d 
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Sia THE SPIRIT OF LAWS. Book XXK- 

C H A P- VL 
Of the Goths, Burgundians, an^ Fraipks- 

GAUL was invaded by German nations. The Vifi^* 
goths took p^iTeflion of the ^t'orlnCc' of Narbonne, 
»tid of atmoft all tbt foueb: Burgundians fettled in the 
eaftf and the Ftanrks ftibdned very near all' the reft. 

No doubt but thefe barbarian! retained in their re- 
fpe^ive conqueils the manners, inclinations, and ufages 
of their own country ; for no nation can change in an 
inftant their manner of thinking and ading. Thefe 
people in Germany riegleftcd agriculture. It feems by 
Caefar and Tacitus, that they applied themfelves greatly 
to a paftoral life: hence the regulations of the codes of 
t^rbarian laws arie almoft all relating to their flocks. 
Roricorn, who wrote a hiiiory among the Franks, was 9 
ihepherd. ' . 

^ C HAP. VIL ^ * '|V 

, Difirent tjjffyt of dividing iha^^- K^ ».' 

FTER the Goths and Burgtindiaps had» under va» 
rious pretences, penetratea into the heart, of the 
empire, the Romans, in order to put a flop to their He- 
vaftations', were obliged to provide' for their fubfiftence. 
'At firft they allowed them * corn; but, aftervrards, they 
chofe to give them lands. The emperors, or the Ro- 
man t magiftrates' Tn ' thtif' ti^ie, jnade particular con- 
tentions with theth cdhcef-nirig the ^ivinon'of tandt« 
as we find by the chronicles s(nd fii the codespf 'the ^Vil}- 
goths^ and Burgundians ||. * '^ - '" '-^'^^ ' .. 

* The Roman* obliged tke^iiclveB to ch» by crettk^' ^ "" 

t '< Burgundiones partem Oallias oocupantnt^tQf|'afi)B6 c^ni Gal- 
'* licw fenatoribus 6iYi(tr^nt.*[ Mari^^*^ ^f^J^,ifi^ejjair j^6, 
, i Bpokjjc. tit. I. fc^^S, 9»^an<i|4,^ es'. -4 ^rr. i^t .: .l. . 

I Chap. liv. fed. I. and a. This divifibn was flill fubfifting in 
Che time of Lewis le Debonnmre, As apptw^^by hi»**cai|>kulary of 
t^ ye%r 819. which hathetft titfcrt«4 to t^ iMf ««£ Hie Bttrgno* 

<j»D«;tit.i*xix.fria;j, 
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CJi^. 8f. THE SPIRIT O*" JLAWS. * ^ii 

The Franki did not follow the (amc plan, tn the 
Salic and iiipuarian laws we find not the leaft teftige of 
any fuch divi^on of landfi ; tb^y had conquct^d the 
country^ and fo.took what they pleafed, making no re^ 
gula^ioRft but amopgft thepjfelycsi. . « ;; ' 

Let us . there fore dtftinguifh betwcMi: tV Cpnfdo^V of 
the BurgUDdlan« and ViG^oths in Gmlt cf rthofe fame 
Vifigcths in Spain* of the * auxiliary .trpopa under Ai*^ 
guftulua and -Odoacer in Italy, and that of thgiFfanks 
in Gaul, and of the Vandals t in Africa* The former 
entered into conventions with the ancient inhabitants, 
and» id confequenc^ thereof, made a divifion of kndtf 
between them; theJUtier did no fttcb'thing. 



C HA P. VIII. 

.. . y fc -i - ■ • . 

" The fame fvHjeQ continued. 

"XTTTHAThat induced fon» people to think that thd 
/ " Roman lands were entirely ufurped by the barba- 
rians, 18 their finding tte the laws of the Vi&gpths and 
Burg\indian8^ that thefe two nations bad two thirds of 
the lands; but this they took only in certain quarters 
alSghed them. 

, Gundebald | faysi in the law of the Burgundians, 
that his people at their eftahliniment hafd two thirds ot 
the'lands allowed them; .atid th^ fecond fupplement t| io't 
this law taket notice, tbat only a moiety would be al- 
lowed to thore who (hould hereafter come to live in that 
country. Therefore all the lands had not been divided 
in the beginning W ween the Romans and th^ Burgun- 
dians. 

• See l^rpcofmis^ war-of the Gocht. ' ^ 

- f[ See.Pr^cppius, wsu: of the Vaiidalt. 

f ■* lieet eo'teiDpora q«o popohis nofter mancipiofum tertiam 
** et duas terramm partes accapt," &c. Law of the Sil^tmdiant, 
tif, iW./fff. I. ,.^ ,^,j , ^. ' -9 

I ** Ut non am^ttt a fivrrgundionihus qui infr^i vefiensnt 
•* requirat«r,!.liu|(l|i fA praefisnt ^sfoeffiut focrit, medietas ttrrw?" 

Dd z 
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|H T«3B SPmiT OF LAWS, BookXILK. 

In the tfi;^ ^f fho^ two r^guhtions wc meet with 
thfi faaie ^xprci^Qnsi. coor^tquffltly ihty CKptaio one an^ 
o^l^er; and f^^ \ht fecond capQ^I be trnderftood to mean 
aa i^fijvcrfiil divifipj^ olla^, nohhcr.caa tbie fignifica- 
tion be given to the ^r^.r 

The Franks a^t^ with the fame moderation as the 
$urgun4iaP8; they did P^^ ft"p the itomant wherever 
they extended their cooquefts. What would they bsve 
done with fo mui;h lapd? ^ey to^k what foUcd them, 
and left the reft. 



C H A P. IX. 

^ jujt application of the lat0 of the Bargundians, and of 
that of the Vifigothsi in relation to the divifion of lands* 

TT il tp b? f PaMnwd Ihft thofe ditUtont of land wfre 
* np^ i9|i4« with ft tyrapftJeikl fpifit, but with a fiew of 
relieving the (eciproeal wai)ta of two natteot that were 
to inh^bil the fame cawniry. 

. Ti^e l?w Qf iifee fiurg^itdiani ordaint that a Bargua- 
dian fhall be received in an hofpitable manner by a Ro- 
voAik. TbU fp agf f eable t^ thf mannera of the. Germaos, 
who, ft?<?9rdwg l« Tfeiitta |j* were the moft. hofpiubk 

^y th« bw ^ |he l^nvguadiant tt it ordaiacd^ thai 
th? ]^g.rgundi#P4 (hail b^re Iwo thirds cf tkf lands and 
our third of the k^lldmeiit In thia it confidcred the 
gem4^ ^ the two i»i;ionfu smd eoaferned to the ««»ncr 
in which they procured their fubfiftence. As the Jup- 
gundians dealt chiefly in cattlei^ they wanted a great de^l 
of land and few bondmen, and the Romans, from their 
application to agriculture, had need of lefs land and of 
a greater oumber of bondineaw The woe^s were eijually 
dii^i4ed> becau-fe their wants 'vet thia rofpcar were the 
fame. ' * 

I pe morib. German, 
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' We firid ia thb ecKk of the Bor^midiRia *, tha^ each 
Barbarian watpiaced ncav to a IU«iatt. Tke ditifios 
therefore was not general f bnt tlie ILonaas^ -what gamf 
the ^vifioiis. werr e^oal ks vttBtbet! t9 tie Boeg^dianft 
irhe iKcciMtd k. Tlie koniani wa» kiJKiiwci the: leaft 
poffiUe: Th« Botgoadkuiv m z mmid jxioph, foni 
of htinting and of a paftoral fife, did not te&fe tor aec8£|l 
of the hXiow jip*outtds^ whi4e the lidHKlii? kep<r fbck. lands 
mi were flkoft ftdpa lor cnl&Uic;; the Bmrguadiair's ikick 
fettcaed tbe BLomaA'ac fidd. 



C H A P^ 3E 

nrH]E law of (be Btti^gtntd^ame f taikes Hotkey that 
-^ >9r^n ^faofe 1^0^ (billed m Oaid, tbey wtre* di»> 
HMd tifo tHivdjf of the kndV ^d oae tliird of tlbt bmidb 
men. The itate of v'ilklnag.c wad thersfefe e-ftabHilied m 
thtffp^t cUICaul<b«£9re k vl/iat ibfaded ly the Buigun* 
dian€» ^4 

The latf eif tkt Bw^widiattSy m pcntstsi rebting! Mi 
the' two fiaftbtt^ make^ ai Sor^Asi 6i&m66(m \\ im ioth 
ketweea the' iioUesy th^ tee-born^, aitd the* bonchntfai 
Semrtlode ^'I'te not tberefof^ a? tMi^ pertlculat tO' the 
Romans^/ Hour liberty ^od nobtlrty paitbttlato tb the 

- Thia rery fenbe law hf9^§^i f^at, if a' BkargcOKliafil. 
frtrdiBiait bad iot g<ivt!n^ a* pa«tidoiafr fnoi to> Ki» xDadbet'^ 
nor rdckHved ^ third (hare tff Sb AdmikD^ be wets; always 
fuppofed to belong to his mafter'a famity. The Roman 

• And that of the Viflgwifc f Tff. ^4i 

I This is confirme(i^b^ the w&olc title of the code ^ agfU^liSf 
ti ccrifah, ti coStiti, ^ , 

I: ** Siirdentetft.opiiiinaiti Barga6dion».«el Roni«i» nohiH exeui^ 
** feric." 'Tit, 26, fed. X. ** £c fi mediocribus perfonis ixigcovis, 
** tarn Bargundionibos quam Ronianis.'* Ihid» fe^^ %i 

f Tit. 57- 

Dd j 
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ptopnetor was therefore free, (ince'be did not belong to 
aaother perfon's fanoi^} he ira»&ee| bccaufe his third 
portion was a mark of liberty. " 

We need only, open the S^lic and Ripuarian laws, to 
be fatisiicd that thci 1t.%)iiii^ ^re^no hdre in a ftate of 
fervitude among the Franks, than among the other con* 
qt«ror»':<o£®doL^''' ^'^ -^.'trr ■'*'-'^-- ^"'rf? vi-h '"f ^' ' ? r 
:. The coui|lr:de BbulainvilHei^nfimAaken iofthe capifikl 
posBt :of hi« fydcm v he iiav not ptob^^hat tkcFrankt 
nade a j^eneral regubttion to seduce the fipomant into a 
kind of femttide.^^ 

At thsfi author^ Nirork IS penned without art, and as 
he fpeaks with the fi-mplicity, franboefs and eandoor of 
that, andeiil; oobithy from wboof he^ defcedds, ««ery one 
^capable of jadging of the fine things he fays» and of 
^0 dribrs'iitto whid^ he is fallen. I fhail notf dierefore- 
undertake lo criticife bim; I ihall only obferve, chat he 
bad more wit tban nnderftanding, more ondbrilandibg 

tfaain knowledge^ though his knowle<i^e was- not cotr- 
temptibley for he was well acquainted fmb the moft 

▼aliiable part of our. hiiloFy and laws. 

. The Conot die BcnihuQvMlfers,^ aad'^ the Abbetio' Bos,. 
Jiave formed two different fyftemis; one of which, feems 

to be a confpiraGy againfV the commoos, and^ the other 

agatnft the nobility. When the Sua>gaiw leave to^Phx*> 

ton. to drive bis*' cbartot, he ^d to hfm> ^ If yov afeend. 

*f too^htgh, yon will born the hcafwnly maniionS'; if you 

f <! defceqd' too low, youwill reduce the earth to a(bcs; 

** Do not drive to the right; yoawill meet- there witb 
i H the coBftclation of the rfcrpentr avoid* gdiwg too^mach^ 

^ to the kfc ; you will 'there fall in witb that oi the 
. Hakar: keep in the middle ||.*' 

t ^ Bl^e prttn€, nee fummum moUre per'zthera curromi. 
" Altiut egnefifus, coeleftia teda cremabis|. 
<* Inferius, terrai; medio tutifiimus ibis. 
*^ Non te d'exterior t«rtuni dedinat in angnenii 
. ..' M Keve finifierier prefTam rotadttcat ad«rsm. 
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WHAT firft gave rife to the notion ai-i general t^ 
gdkfaMn-'fliMtiflv.Bt'tbelSnierof tKb ebnifneft, ns our 
meeting witbiprodigiooBnvflibei^of fervitDds^in France 
tovardatke bi^tmniig bf.tfae tfainf race^ and» as the 
continual progreffion of thefe femtudeaiiiraa not attended 
te» people imagined in an i^e of obfctint]r a general ^law 
which was neier nriaie* - ' « 

• Towards- the commencement of the firft race, we 
meet with an infinite number of freemen^ both amon|r 
the Franks and the Romans; but the number of bofld^ 
Hien iacreafed to that 'degree, ' that, at the bcginninr 
of the thiid race,, ail the hufbandmed and abnofi m 
the inhabitaotr of towns were becooic bondmen**; and» 
whcrear attthe firA period tfaeve was Vexy near the fame 
admlniftration in the cities as among the Romans, naoK^ 
Ijr^'^bodies^ citizens^ a fenaite, and' courts of judicature ;- 

.at the other we hardlj meet with any thing but a lordl 
and' his bondYnenv " * - f . 

>. When the ^ Franks^ Burgondlans, atfd Goths made 

.thcif fcveral mv^fions, 'they tik)k'gold, filter, moTcablesji, 
cloches, mca», women> boys, and whatever the' army 
rotdd' carry r lrhe^hok< was brought ^^to one place, and^ 

, ' divided amongft the army f . Hiftory (hews^ that aftte 
th^'firli fe6tlefnent,sthat^is,- after the firft demiftattonsr 

' ihey^ esxtetedinto^n' agreement with the inhabitants; and; 
left them all their politifcd and ciwIrightSi ' This Wasr 
the la^ 6f nations in thofc days; they plundered' every 
thing4ii-<im€ of vwar, and gmnted every thilig iin time of 
peaces Were it 6ot fo, how (hould we find both in the ^ 



* While Gaul wa^ undbr the dbmibstion of the Romtnt, thef 
fomvs^vpii&ticblai' bodies; thefe werSJigenei^H; fitecdaafen, or tha 
d«icfindent» of freedmcD. ' f 

t See. Gregory 6f Toari, hook li. chajp. tf, Almotti, bsok i 
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Salic and Burgundian laws fuch a number of regulations 
^bfolutely contrary to a general fer^ude of the people ? 

But that which Was not effiedked by the conqueft, was 
^edcd by the fame law of nations * which fubGfted 
after the conquei. 'Oppofition, rrvohs^ and the taking 
of town8| were followed with the fervitude of the inha- 
hitaAta* . Aiidf not to iaeotn>B tb« war^ whi<:h the 
^i^erent conauering natioiiA inadc againft oac another, 
a« thicre wasi tto aaiticulavity among the Feanks^ tiiaf 
t}ii& difiefcat diviuon^ a£ the monaich}r gave rifle coMi* 
HUiUy tf> civH wava between brothers qf aepbewsj^ ui 
whtc£. tola law of aationa^ waa cpn^tamiy {MFa&ifedy fea* 
irjtudes of courfe became more general ii^ Fsanca thaa m 
Other countn^:. aadthis-U, I bcLkve^ oae of the caufes 
q£ tl^ difference h&tvieea our pK^nch laws and thofit q£ 
It^ and Sj^ia, ia re%e£i ta the nght of k>6dih?pm 
. The. cqn(|iiQ(l was fioon Qv^t^,. ^nd the l«f «r of natiofi* 
ijhfiik ia fprqe waa pfodwiTe qf fi>«ie (cFvitudcs. The 
cuftom of tlu^ iam^ law of nations^ wbidk obtaiiMii 
£cir vian^ ag^^i ga^^c a pK^dig^Aoa exitat «9 tho£% fi^v* 
▼ixudes.. 

ThcQ*?'"*' tr im^gLuuigjha^ the poogk of A^fcCFgnc^ 
wext not faithful- ia him, thus atidrdf^dr the Franks W 
bis divifion: " Follow me» and Twill caniy y^Sktt into a 
***caun^iiy whcjirC you. (kajjl ha«e godd^ fiver, eapii^es, 
*^ cd^ath,C9f,andrflpckn iu>abi|nd^,nce; ai>d yoi| fraiLvcoM^Kf 
*^ alLthe people into ^four pwa ^ oiiBCii)^.?^ 

Aft^c the ^eace Im wlpch was con^hideii bcM^ea 
G^QtxiMii aod Chilf^iCt the tJK>ops. emplo^Kd in* the 
fy:ge «f ]}Qarg«% h^ivii^ badorden t^ setuitf^ cam-ied 
fuch a^lasg^boot^ away wit^ tkem,, ibfi^ ihey hasd^ 
left either men or cactlje ii» the countiy.^ 

X mig)ilr q/iate here B autji^stities without omaber} 
^^'iff as the, bowefib of huaaaa cpoppaSfeti.weacl DtMi^ ai 

* See the Uvea of the faints in the next page. 

f Grcgor^r of Tonr». book iii. 

^J Ihi<Lha0kvi.chap. ^' ' 

I S^e the chronicle of Fredegarins m the yvsr tolfaod Ms^CMfb 
timiatffr in tbf year. 74 it^ the aooalf of EuKi w the jean ;u9^ aa<t 
tfic fives of the iaints ia the next ^uotatioa. 
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thofe mifcncs, as fcveral holy prelates, beholding the 
captives bound two ajid tjaro, employed the treafure be- 
longing to the churchy and ToM even the facred utenfila 
to ranfom as many as they could, and asfeveral hoU 
fnoQks exerted themfeWes on that oceadon, it is in the * 
lives of the faints that we meet with the bcft eclairciife- 
menCs on this fubjed. And, notwithftandiujg what may 
be obje^ed to the authors of thofe lires, namely, tbitr 
having been fometimes a little too creduloas in refpeft 
to things which God has certainly performed, if they 
FCfC neceffary for the execution of his defigm, yet wt 
draw condderahAe lights from thence, in refped to th^ 
pianqers and Hfages of thofe times. ' ^ 

. When we caft an eye upon the monuments of ont 
biftory and laws, the whole feems to be a vaft f bound- 
lefs ocean: all thofe frigid, dry, infipid, and crude writ^ 
logs muft be devoured in the fame manner, as Shtura is 
fabled to have deroqred'tbe ftonea. 
^ A vail quantity of land, which had been in the handa 
of freemen |, was changed into mortmain, wbrn th« 
country was ftripped of its free inhabitants $ thofe who 
bad a great multitude of bondmen cither took large tei-^ 
ntorks by force, o^ had them yielded by agreement^ 
and built viUageiy as may be feen in different charters. 
On the other band, the freetoen, who cultivated the artsi 
found themfeWes reduced to exercife thofe arts in a i^ate 
of fervitudc: tbu9 the fervitudes reftored to the arts^ and 
to agriculture, wb«itever they had loft. 

It waa a cuftoniary thing with the proprietors of 
bndsy to give them to the churches, in order to hold 
them themft^Ives by a quit.rent, thinking to partake bf 
tbeir fervitude of the fandity of the chufchea. 



^ See the lives of St. £ptphanw9| St. Eptftdinsr 6c» OtMrnt^* 
Fidolus, St. Porcian, St. Treverius, St. Eufychius, and of St. l^e^er, 
tke miracles of St. Julian, &c, 

f .-M^** OaMrant ^vo^ue Jittora ponto.*^ €vid* IB»L 

i Even the hufbandmen themi^Wet were not all flaTet. Sec 
the 1 8th aad 3.^d law in the code Dc a^ricolis, et cenfiiis, et e9hms, 

aQ4thaapthoith^fa9)^tttlc .4 
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C H A P. XIL 

?W the lands hehtigtn^ tp thi JtvjfiM of the harhariafu paid 

• ,.'»*•• - .'• 

A PEOPLE remarkable for their fimplicity and po- 
f^ iwrty,' a ffeeiandtnartM'pebpfe, who lived without 
«ny olher lAdttftry than thtft of tending tlieir flocks, and 
wbo had, iiolhihg but rufh' cottages to attach them to 
theti;.^ btidt; 1 fitch a people; I Iky, muft have followed 
their chiefs for the fake of booty* and lidt to pay or to 
raife taxe9*. The art- of taa^-gatheriftg is always inveiir 
te4 too Ure^ and '«rhe» men begfln to enjoy the fclicitj 
of Qtb^r artsk! ' , ! 

, The teaniieat f tax oF^ pitcher of wine for every acre, 
which was one of the esia^ions of Chifjperic' and Frede« 
g^ndtt related only to the Romans. In fa6l, ic was' not 
tb« Erahks.thaft tore the rolls of thofe taxes, but the 
clergy, who in tbof« days wet e aU Romans. The bur- 
then of this tax lay chiefly on the inhabitants t of the 
fownsf RQWthefe were atniofl alt Inhabited by Romans/ 
. Gr^ory..of Tours || relates, th|it a certain judge was 
9l?Uged, aftcrthe death <yf Chilperlc, to take rcfiige in a 
^hurcb> for kasring, under the reign of that prince, or- 
dere4 taxes to be levied on federal franks, who in the 
reign of Cbildebert Were ittjenui or freeborn : <* Multos 
y de Francis, qui tempore Childeberti regis ingenui 
<* fuerant, publico tributo fubegit.** Therefore the 
Freaks who were not bon(hnen patd no taxes. 

There is not a grammarian, but would be aihamed to 
fee how the Abb6 du Bos § has interpreted this paflaj^c* 

• ■ •« See Or^gory of Touri, boot li. 

' ' f^ Ibid. Vook V. ' ^ -4 

\ ** Qus conditio frntveifi* lurbtbMs ftr daUiam cottfittvtU fum- 
- ** mbpcre eft adhibita." Lift of St, ^ridtus, 

^ l^okvH* 

§ Eftabliihmeat of the French monarchy, 'tome ill. shap. xhr. 
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He obfcrves, that in thofc days the freemen were called 
alfo ingenuu Upon this fupj^ofition he renders the Latin 
word ingenut by freed from taxes, a phrafe which yft 
indeed m*y ufe, as free4 from cares, irecd irom punifh- 
inents; but in the Latin tongue, ^ fuch expTcflions as trt^ 
' genw a 4ributis^ lihertini a tributity manumlffi trihutorum^ 
would be quite noonitrous. $'?-'• 

J- W>r find ia the law of the Vifigodi**, thaft #hen t 
barbadian had ffiized • uppn > thq? cilbatc of » Roina^, the 
judge obliged hjm. to fcU It, to the.eitd :tli^ ^lh*# eftatfcj 
might continue |o J)e tribtitacj; oonfequently ttl« barbs^^' 
tians paid no taxes, ,,., .• -. - ■ 

The Abbe dtu.)?oa,J!, who, to f«?pport hii fyftetiij^ 
woul4 faip have the, yi%oUi4 f»b)«A'ta» taxes if,- qm'ts* 
the literal and fpiritual fenfc of the law, and pretends, 
upon no otl^crjpdeed.th^ ;in imaginary fooiidition, 
that between the eftablifiunent 4»f . the Goths and thft' 
Igw, there had been ^i|u KaugmentaStion o% taxe^ "^hich 
related only to the Komans^ But noii^ bin father* 
Har4oulp are ibiUow^ to {ixe^rcife :|:httS«itatfaibitfWry power' 
oyer fadl^s. ^ .- » .'. .■*-■:' 

" The .|ame\author, miJ&ea ^ -wrong, rii^ of the c«pfta» 
laties, ^% weU as .of the. hiftorianis arid * laws' -df the' 
terbaroqs nations.. When he waatsthe Fninks to ptiiy 
taxesy he applies to free pa ea what can be onderftood only 
ojf 11 bond^nen ; y?\s9» he. fpcaka of . their > military ' fetvlc^, 
I|ie applies to ^ bondmen „ what cas never relate but to 
Jfrectnen. :,,-.> -, - '- r '• .- ^ ' 

• " . -k ^ ,'.. ••' '■■..-('■ - • -.-♦ - 1 ' '■ '"' '■■■ . 
' •* «* Jiiilite»- atqtie pfsBpofitA t<;niA«-:Ri?«mMH>ram^iiik Utift k^' 
** occupatus tenerft^atiTerant, et Ramanjs fua exa^if^iM fine abqtit 
*<MUatieae redituant, ut' nihil fijfco debeat deperjrrc.'* . /,tfs x. ttif , 

f Eilablifliment of the Franks In Gaal|tom^ ili. chap^ <!▼» p; 5x0. 

I He lays a (Irefs upon another law of the Vifigoths, boeki x. 
4t. I. art. IX. which proves nothing at all; it iayt only, ^Kat,he 
ybohasce^e,iy|(]^ fi^|orfl^ 'pi^&A)f land #n ebndkioh of a.vJeQl 
ot fer^i'ce ouglit ttf pay ^tf . ■ s . . 

t EftSalffirfinitfnt of the French ihoBarchy, tome Ui. chap, liv, 
p. 513. where he quotes the cdid. of Pifioi, art. 28. Sec bclpiy. 
■^ap.x^H.-.' -^^^ •* . "■ 

I i)^^«jEi»me:ii2.cfaap.iv«p. apS. • * 
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CHAR XIIL 

Of taxes paid hy the Romans ^W Gauls In the monarchy of 
the Frafds. « 

I MIGHT here cxamiiw whether, «ftet tl»e OaaI» 
%tA Romans ^rrcsMquci-cd^ tkey eodtHraed t^ psf 
the taxts to wlttch.tbe^p were fid>jttd aodcv tht emperors. 
Biitt u| ordet %o proeeed vitk greater expe<lftioR, f Ifaall 
be fatlsfied with obfervingy that, if tbcy paid them m 
the be^'mlitig^ tbey were foon after cfxempced, and that 
t)K^ tates were changed into a milftaTf fei^ice: for I 
q&a£kk I caaool conceive how the Franks (hotdd hare 
beei^ at firft fitch great. fviends, and afscrwtrds fuch fcrd- 
den a4d yioknt enemies^ to taxes. 

A oapitttkry * of Lewis le Debomiaire expktiHi ex** 
t««0iel)r well thefitttation of the frcedften fii'thcmonttrehy 
ojf the Franks* Some ttoopfrf of OoA^ or Iberiana, 
flying from the oppreffion of the Moors, were receifed^ 
in Lfl wis'si ddmintiOffis* The ^reement inade with them 
wait that, like other &«eiAen, tbey: (hould follow their 
count, to the atmy^; thait npon a march tbey (houki mount 
g^mrd %^ and patrol under the command alfo of their 
count; and that they (hould fuimiih llorfes and carriages 
f^r baggage to the. king's K counmiffaric4 aod to the am«^ 
balTadors in their way to and from court; and that they 
ihould not be compelled to pay any farther acknowledge- 
menty blue (hould be tusaied at the odier freemen. 

It cannot be faid that thefe were new ufages intro- 
duced towards the commencement of the fecond race. ^ 
This muft be referred at leaft to the middle^ or to the 



* Iir the year tr^y chap. i. which is agrceahlc to the capttnfery 
of Gharlet the Baid in the yefar 844. art. i. and a. 

t <* Pro Hifpanis in partibus AqBttanu&, Scf^nw et f^iammam 

CMififteiitrbos;** Ibid, 

I " ExcuBias et explorationes quas WaBas diciut." JWL' 
I Tbey were not obliged to f uxfiUh any to {h^rcoiMil. Ml. mf . S, 
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•oJ of the firft. A capitulary of the year 864 * fay$ m 
exprefs termst that it was the ancient caftom for freev 
men to perform milifaiy fervice; «nd to farnifh likewire 
the horfea and carrislges above-mentioned ; duties parti- 
cular to themfelvesy and from which thofe who poflefied 
the' fiefs were exempt, as wc^fhall prove hereafter. 

This 16 not all; there was a: regulation f whteb hardly 
permitted the iimpodng of taxes on thofe freemeo. He 
wjiph^ fc^i^ ffianorS'l I«ia»valway8 obliged: to xnarrit' 
agAinft the eivsm.yi h< who- had (hU th^/ecy wae jojnjed * 
with a freeman that had Only t^nej the latter boj:e tbd' 
fourtk part of the others charts, attd Aaid tt h^me* 
In like jxianqpr, thfiy joined two freemen who had each 
two manors; be who went fa the army had half iitai 
chargst bore by hi^ xflta (laid at homr... 

Again, we have an infinite number of charters uk> 
which- the privilegles of Bef# are graoted t<> ]{;tnds.or 
diflridls pofieiTed by freemen^ and of which I. (hall make 
further mention hereafter. Tbefe lands ar^ exempted* 
frofft all Che duties or fervices which were re<|iured of . 
them by the countt and by the refl: of the kii^'» officers: 
an4i? as all thefe fervioe» are particularly enumerated^ . 
withQi»t making any meo^ion of taxes> it i«.aifuiifeft tjuit 
no taxea wa'c impgied up^n them. 

It was very natural that the Roman art of tax-gather*^ 
ing (hould fall of itfelf in the monarchy of the Franks : 
it was a mod complicate art, far above the conception, 
and wide from the plan^ of thofe fimpTe people. Were 
the Tartars to over-rua Europe, - we Aiould find it very 



* ** Ut pagenfiCt.FraDci, qvi caballos habent, cum Aiis-conutibut 
* in hoftem perg^nt.** The connis are fbrfcid to dc|>HVft them of 
their liorfei^ "(^vthoftem'faeere) et debktos |>ani'veMdbs fecunduin 
**'afitl4|UMnooDiiMCudinfm'e9[ibl«ere!poffiiit.*' JBxU8 of .Pifies im 

f Capitulary of Charlemagne, in the year 811, chap. i. Edidt off 
Piftu^io thc.year S64, art. %j, 1 

t ^atuor manfis. I fUQcy that w|iabtfae)f called maiifia wat a 



^tMMIst^rti^ji^pfJIaDd.belpnguie to a farm where there were 
boodmen; witncfs the' capitulary of the year 8J3, apud'SylVacumi 
^« xhr. agaloft^ thoft. wIri dsQvvtlfie iMcdmt&'ftoni' their mutfu^ 

VowIL / Ec 
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difficult to make them compreheadwhat is meant by one 
•f bur financiers. 

The * anonymous author of the life of Lewis le. De- 
bonnaire^ fpcaking of the counts and other officers of the 
nation of the Franks^ whom Charlemagne eftabUHied in* 
Aquitania^ f^ays, that he intruded them with the care of 
defending the frontiers, as alfo with the military power 
and the intendancy of the demefnes belonging to the 
crown. This ihews the ftate of the royal revenues under 
the fecond race. The prince had kept his demefnes in • 
kis own hands, «nd employed his bondmen in improving 
them. But the indidions, the capitations, and other 
impofts raifed at the time of the emperors on the perfons 
or goods of freemen, had been changed into an obliga- 
tion of defending the frontiers^ and marching againft the 
enemy. . 

The bi(hops» writing f to Lewis brother to Charles 
the Bald, ufe thefe words: ** Take care of your lands, 
'} that you may not be obliged to travel continually by 
^< the houfes of the clergy, and to tire their bondmen 
** with carriages.^ Manage your affairs," continue 
they, '< in fuch a manner , that you may have enough 
** to live uppn, and to receive embaffies." It is evident, 
that the king's revenues :|: in thofe daysconEfted of thci)r 
^eme(be«» 



CHAP. XIV. 
0/ what they calkd Cenfus. 

A FTER the barbarians had quitted their country, 
'^^ they were defirous of reducing their ufages into 
writing; but as they found a difficulty in writing German 
words with j^oQian letters, they publifhed thefe laws io^ 
Latin. 

• • lii Pithou, psFt fl. p; r57. : 

t See the capitulary' of the year SjS) art. 14. 

\ They levied alio foflM duties on rivert) where there happcof^ 
to be a bridj^c or paifii^. 
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In th« confuflon and rapidify of the cbnqueft» moft 
things changed their nature: in order however to expreft 
them, they were obliged to make ufe of fuch old Latin 
word 8) as were moft analogous to the new ufagts. Thus 
whatever was likely to revive * the idea of the ancient 
cenfus of the Romans, they called by the name of cenfus^ 
tributum; and, when things had Do relation at all to the 
Roman cenfus^ they exprefled, as welt as they could) the 
German words by Romaa letters: thus they formed the 
woY^ fredunty on which I (hall have occafion to defcanl 
in the following chapters* 

The Words cenfus and trlhutum having been employed 
in an arbitrary mannefy this has thrown fome obfcurity 
on'^the fignificatioii in which thefe words were ufed under 
our princes of the firft and fecond race; and modern \ 
authors, who had adopted particular fyfteros, havitig 
found thefe wor^s in the writings of thofe days, ima- 
gined that what was then called eenfus was exa^y the 
cenfuS' of the Romans, and from thence they inferred this 
confequence, that our kings of the two firft races had 
put themfelvcs in the place of xht Roman emperors, and 
made no change in their X adminiftration. Befides, as 
particular duties ratfed under the fecond race were by 
chance and by certain || rcftri£iions converted into others^ 
they inferred from thence that thefe duties were the 
tinfus of the Romans; and, as fince the modem regu- 
lations they found that the crown demefnes were abfo- 
lately unalienable, they pretended that thofe duties which 

• The cenfttt was fo general a word, that they made ufe of it 
te exprefs the tolls of rivers, when there was a bridge or ferry ta 
to pals. See the third capitulary in the year 803. ^ition of Ba- 
luiius, p. 395. art. I. and the 5th in the year 829, p. 616. They 
gave likewife this name to the carriages fiimiflied by the freemen 
to the king, or to his commifTaries, as appears by the capitolary of 
Charles the Bald in the year 865, art. 8. 

f The Abbe du Bos, and his fc^lowers. 

\ See the weaknefs of the arguments produced by the Abbe du 
Bos, ta the eftaMiihmcnt of the Fren^ch monarchy, tome iii. book 
vt. chap. 14. efpecially in the iirference he draws from a paiTage ' 
of Gregory of Tp|ftrs,copceniiog a difpute between his church tiu4 
Xing Charibert. | For in&ancc, by iiifraAchifemeatSk 
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reprefented tlie Roman cwfut^ and did not form a part 
of the demefnes, were mere ufurpations. I omit the 
other confequences. 

To apply the ideaa of the prcfent time to dtftant agc«, 
is a moft fruitful fource of error. To thofe people who 
want to mx>dernife all.the ancient ages, I (hall fay what 
the Egyptian pried faid to Solon, ^< O Athenians, you 
arc mere children V^ 



C H A P. . XV. 

' *rhat what thty cctU Ceufus nogu ralfedonly om tbe bondmen^ 
fm4 n^ Pf tke freeman. 

'T'H J^ king, the clergy, and th^ lord«t raife^ regular 
•^ trices each, on the bondmen of their refpe&ive de- 
mefnea. 1 prove i^ with rffped .<to the king, by the 
Qapitulary df luISs; with regard to tb< ckrgy, by the 
codespf ^Jbe* Uws of the barbarjanii; and with relation 
tp ti^ lor4«> by the regulations f which Charlemagne 
iliade concerning this fnbje^. 

Thefe t4X«9 were called r^i^/; they were csconomical 
and not iifcal dutie9, fnern private iervices, and not pub* 
Ec fervic^s. 

. I ajfifin, tlwit what thpy cajlcd cen/w at that time, waf 
« tax r^ifed vf^on the bondmen- Thi» I prove by a 
fprn^i^lary n^f l^vculfijgj SQntAinm^ ^ permifllion from tbe 
king to enter into holy orders, provided the perfon be f 
frceborn, and nop. inr<?lled i.n the regifter of the ctnfm, 
I prove it alfo by a cprnmilSon from Charlemagne to a 
a count If, whom he had lent into Saxony; which contains 

* Law of the Ali^many, chap. «a> an4 the law of the Bava- 
rians, tit. I. chiap.^ 14. \yher? the reguUtioas are to be foaad 
which the clergy made concermng their order. 

f Bppjt V. pf the capitularies, chap. 303. 

t ** Si jUe de capite Aio bene ingenuut fit, et in PtaleticQ publicik 
etnfituinon eft." Lib. j,fornmL 19. 

II In the year 789, edition of the capitaUriet by Balufios, voL i. 
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f he infirancbifement of th« Saic^n^ for bamg embraced 
Cbriftiai^ity> and i« properly « cbarter of freedom *j 
7^19 prin^ redorct them to tl^ir former f ciril libertyf' 
^d ei^pnfSts tbeii) from paying the cemfiis. It wa« there* 
fore the fame thing to be a bondmaa aa to pay the cen* 
Jmi to be free asr not to pay it. 

By a kind of lettera patent % of the faipe prince in 
^vour of the Spaniard^y who had been received into ther 
mo^archy^ the counts arc forbid to demand any eetfuf^ 
of them» or to deprive them of their lands. That 
ftraoge»s opon therr coming to France were treated at 
^ondtpen, ia a thing well hoown ; and Chatkmagno 
being deiirous th^y feodld be confidered as^ freemeiry 
iince he would have them be proprietors of iherr bnda^ 
forbade the d<;inanding any an^ui of them. 

A capitulary of Charles the Bald |{, given 19 fsFVour ol 
thofe very Spaniards^ orders them to be treated like the 
Other Frapk^} and forbids the requiring any cenfus of 
Vhem ; .confequentiy this eenfm was aoti paid by freemen. 

The thirtieth article of th^ edic^ of Fiftes reformB the 
abufe, by which feveral of the hu(banda)eB beloa^giiTg to 
the king or to the churchy fold the lands dependent ott 
their manors to ecdefiaftics/ or to people of their condi- 
tion, refcrving only a fmall cottage to themfelves; by 
which means they avoided paying the cenjits; and it or- 
dains, that things (honld be reftored to thcrr prrmitive 
fituatfon 7 the ctnfits^ was thef^foro • ta« peculiar to 
bondmet. 

From thence alfo it follows, that there vaa ao general 
cenfus in the monarchy; and this is clear from a great 
vuaaber of paiiHge$. for what coul4 be the paeaqing of 

* <^ Et ut i(ls mgeiruitatis p^ina firma ftabiHfqac c<on0(Ut,"' 
Lib. I. firmuh I J. 

t ^ Pr4fti«9i^os hbioruti ,d«a»la9> & Mttm iK>h\t dehtto ceoftt 
•• folutos/* Jbid. 

. \ Ffdcefiitni fro WJfmH ^ tho year 81 »» edhion of XaMiifiiit 
fern. i. p/500. 

I III fhe year $44, edit, of Mufius, torn, n. art . t ^ s^i p. i ;• 

£e J 
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this capitulary *» ** We ordain that the royal cenfw (hall 
<* be levied in all placet* where formerly it was f lawful* 
<« ly levied?*' What coi^ be the meaning of that iii 
which Charlemagne % ordcr» his commifiaries In the pro* 
▼inces to make an ezad inquiry into all the cenfufes that 
belonged in former times || to the kingf's demefne? And 
of that § in which he difpofes . of the cenfufes paid by 
thofe * of whom they are demanded ? What can thai 
other capitulary f mean, in which we read^ '* If any 
^ perfon % has acquired a tributary land, on which wtf ~ 
\* were accuftomed to levy the cen/tu?** And that other, 
in fine ||» in which Charles the Bald § makes mention of 
the cenfual ]and«» whofe eenfui had from time immcoKH 
rial belong^ to the king. 

Obfervcy that there are fome paffages which feem at 
firft fight to be c6ntrary to what I have faid, and yet 
they confirm it. We have already feen, that the free- 
men in the monarchy were obliged only to fumi(h pan> 
ticular carriages: the capiiolary juft now cited gives t<9 
this * the name oictnfusf and oppofcsit to the ten/us paid 
by the bondmen. 

' * Third capitvkry of the yemr 805, art. 40. St 13. inferted m tl^ 
collection of Anfegife, hook iii^art i|. This is tgreetbk to that 
«f Charlei the Bald, in the year 854, apnd Attiniacam art. 6. 

t *' Undecunqne kgiteme exigchatur.^ Ibid. 

t fa ^0 ysar ti%, art« 10. Ic zx. edit* of Balufim, toob t. p. 498L 

I ** Undecunque anttqnitut ad partem regit veniie folehanu** 

CafUultry ^^^Jff^ ^<^> «rl lo, 11. 

. § In the 8x3. art. 6. edition of Bala(iu«, torn. i. p. 509. 

'. « «« Be iHii nade cenfk exigunt." CapihtfaKy rf tbr yua^ tf j« 

. f Book iv. of the capitalariei» art. 37. and iaferted in the law 
of the Lomhards. 

% *^ Si qois terram tribtttariasi, unde cenfiw ad partem noftrnaa 
<f exire folebat, fufcepetit."^ JMt iv. •fthc CafUutarut. *rt. 37. 

I Is the year 8o5»aTt. 8. 

% « Itnde ceolbt ad' partem regit extvit antiquitua.** . Cmptit^ 
i«ry «/ the year 805 «r/. 8. 

* <' Ceafihua vel sarave^cdit quet frand komiaes ad reciuii (•» 
•^'teftaMPBStxfpIvetfdehdit*" ' 
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Bcfides, th€ edia * of Piftei takes notice of thofe 
freemen who were obliged to pay the royal cenfae fot' 
their f head, for their cottages, and who had fold them-* 
feWes during the famine. The king orders them to be' 
vanfomed. This is ^ becaufe thoTe who were' manu« 
initted by the king's letters, did not, generally fpeakingy" 
acquire a fall and perfefk hberty H, but they paiid een/um 
in capite; and thefe are the people here meant. 
■' We muft therefore explode the idea of a general and' 
vniverfal cenftUf derived from the Roman policy, from 
which cenfus the rights of the lords are alfo fuppofed t« 
have been derived by ufnrpation. What was called cm- 
Jm in the French monarchy, independently of the abufe 
made of that word, was a particular tax impofed on the 
bondmen by their mafters; 

I beg the readet to eicafe the trouble I muft gife 
him with fuch a number of citations.' I (hould be more 
concife, did I not meet with the Abbe du Bos's book 
on the eftablifhmeot of the French monarchy in Gaul, 
continually in my way. Nothing is a greater obftacle 
to our progrefs in knowledge, than a bad performance ojf 
a celebrated author; becaufe, before we inftrad, we 
jnuft begin with undeceiving. 

C H A ?• XVL 

Of the feudal lords or vaffale* 

T HAVE taken notice of thofe volunteers amovg 
•** the Germans, who followed their princes in their 
ieveral expedittoos. The fame ufage continued aftcc 

* Id the year ^64, art. ixxiv. editioa of BalttCus, p, i^^* 

f ^ De illis francis homtnibiu qui ecQlani regium de liio caiice 
« ct dc fuw rccellis dcbcant." Ibid. 

, % The %8tb article of the lame edid explaint th» exti^mely 
well; it even makes a diftiadion between a Roman freedman an^ 
a Frank, freedman: and we [ikewifefee there that the cinfu$. waa 
nor]g;eneraL ft deferves to be read. 

I Ai appears by a capitulary of ChariemagjDc in the year Sij^ 
which w« have already ^uoted^ 
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the coaqueft. Tacituft meitions them by |ho aaine of 
Companion^ * ; the Sali^ law l>y that ^ men wKo bavo 
Vowo} fealty t to the kittg; the formt^ficf of J Mar- 
culfua, by tliat of the. king's ^ntru/lhs |[; tbe em'Ueft 
French biftoriiixts by th^ of ktsdps §% faithful afid loyalf 
and thofe of latter date by that of vaflals * and lordt. 

In the Salic and Ripuarian law9» we meet with an in- 
tinite number of regulations in regard to the Franks, afod 
qnly with a few (or the Antruftioa^ The rcgul^tiong 
concerning the Antruftios are different fr^m thofe whieh 
^erc made for the other Franks; they are full of what 
relates to the fettling of the prope pty of the Franks, bull 
mention n^ot a ward coaccrifing that of the Antruftiot. 
This is hecaufe the property ^f the Utter was regulated 
rather by the political than by the civil law, and this waa 
the fhare tl^t feO to an armyi and not the patrimony 
of a family* 

The goods referred for the feudal lords were called 
fifcal f goods, benefigeSf honours, «nd fiefs, by di&renft 
^uthors,^ and in different timet. 

There is no doubt but the fiefe at firft were at will %. 
We find in Gregory of Tours |}» thai Stuncgifihis and 
Gallomanus were deprived qf aU they WeW of the exche- 
quer, and no more left than what was their real property* 
When Gontram raifcd hh nephjrw Childebert to the 
throne, he had a prrvate cotifereiiee ^ith him, in which 
he named § the perfons who ovrght to be honoured with, 

• Comitct. t *• Q;j»ifunt in trBfleregis,'^ Tif^ xjit. #Ji#. ^ 

I Booki.formul. iZ, 

t Fr9m the word Irrw, which 0g]iifi^»faitjbfi^.a^oQ^ the QvH 
tta&s. 

$ Lendes, fideli^^ * VdlTani, kamt^a. 

t Fifcatiai See the r4 formulary of Marculf«i«, boek i. .It*i* 
ifeentiotied in the life of St. Maur, ** dedit fifcum unum :*' and iiV 
the airaats of Met*, in the year 747. " dcdit illi comitatua ct fifcos 
*k ^Vatnmm*' * Tiie goods defigrtdd ht t]l« fu}>pert o# the royal f»^ 
^Hf, w^re called rin^tf/i4. 

I See the firft btfok, tit f. of th? ^tk\ a^d Qi^!^9 OP that li^Q{« 

I Book ix, chap. 3$. 

§ <^ C^os hofiorifefi muneribtts, qtiaiat»]ioii09p dnxdlent. 
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and thofc who ought to be deprived of the fiefs. In 1 
formulary * of Marculfus, the king gives in exchange 
not only the benefices held by his exchequer, but likemftf 
thofe which had been held by another. The law of the 
Lombards oppofes f the benefices to propeity. In thii 
eur hiftoriansy the formularies, the codes of the different 
barbarous nations, and all the monuments extant of thofe 
days, are unanimous. In fine, the writers of the book of 
fiefs i inform us, that at firft the lords could take them 
back when they pleafed, that afterwards they granted 
them for the fpice of a year H, and that at length thcf 
gave them for life. 

CHAP. XVII. 

O/ibe mlstary ferviee ofjreemen* 

rr WO forte of people were bound to military ferviee i 

^ the great and leffer vafTals, who were obliged in coiw 

fequence of their fief; and the freemen, whether Franka» 

RomaQiy or Gauls, who ferved under the count, and were 

commanded by him and his officers. 

. The name of freemen was given to thofe who, on the 

pne hand, had no benefices or fiefs, and, on the other* 

were not fubjedt to the bafe fervices of villaoagef the 

lands they poffefTed were what they called allodial ef^ates. 

- The count § affembled the freemen, and led them 

ag^infl the enemy; they bad officers under them, who 

• " Vcl reliquis quibufcumquc beneBciis, quodcumquc illc, vcl 
'< fifcas nofter, in iplislocii Cenuifle nofcitur." Lib, uformuJ, 30. 

t JLib.iii.tit.S. re(Sl. 3. 

t ■** Antiquiffimo enim tempore fie erat in dominomm potefttta 
** connexum, ut quando vellent poflent auferre rem in feudam a 
*' fedaum: poftea vero conventuni eft, ut per annum tantum firnii- 
''>fatem baberent; deinda ftatotum «ft, uc nfque ad vitam fidelit 
**'produccretar. Feudorum^ lib* i. tit. i. 

I U was a kind of a precarious tenure, which the lord confented 
mt ref ufed to renew every year ; as Cvjas has obferved. 

$ See the eapitulary of Charlemagne in the year Sia, art. iii. 
and IT. edition of Balufiut^, tome i. p. 491. and the cdid of Piftet. 
in the year S64. art, xxvi^ tome ii. p. xS6. 
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were called * vicars: and as all the freemen, were divided 
into hundreds^ which formed what was called a borough, 
the counts had alfo officers under them, who were called 
ctntenanif and carried the freemen f of the borough, or 
their hundreds, to the field. 

- This divifion into hundreds is pofterior to the efbibliih- 
tnefit of the Franks in Gaul, it was made by Clotariut'* 
and Childcbert, with a view of obliging each diftridk to an-, 
fwer for the robberies committed in their divifion ; this 
we find in the decrees % of thofe princes. A regulatioa 
df this kind is to this very day obferved in England. 

As the counts carried the freemen againfl the cnemy,^ 
the feudal lords carried alfo their vafTab or rear-vaflals; 
and the bifhops, abbots^ or their || advocates carried like* 
wife theirs §, 

The bifhops wer€ greatly embarralTed, and * incon- 
fiftentwith themfelves; they rcquefled of Charlemagne 
aot to oblige them any longer to a military fervice; and 
when he had granted therr requeft, they complained that 
lie had deprived them of the public efleem: fo that this 
prince was obliged to juftify his intentions upon this head* 
oc that as it may, when they were exempted from march- 
ing again fl the enemy, I do not find that their vaflalt 
were led by the counts; on the contrary, we fee f that the 
kings or the bifhops chofe one of their feodatoriea to coa« 
dud them. 

* ** £t habeat unufquifque comet vicarfoi et ^ontenarioi fecam.*' 

Mook ii. of the capituJarieSy art. a8. 

f They were called compagenfes, 

\ Publifhed in the year 595. art. i. See the capitalaries, edz- 
tion of fialufius, p. lo. Thcfe regulations were undoubtedly made 
by agreement. 

I Adyocati. 

. ( Capitulary pf Charlemagne in the year Sift, arc. I. et 5 cditioft - 
•f Balufius, tome i. p. 490.. . . 

* See the capitulary of the year S03, pubUihed at Wc»rms, edi- 
tion of Balufius, p. 408, et 4x0.- 

t Capitulary of Worms, in the year 803, edition of Balufius, p. 
409* and the council in the year 845 , under Charles the Bald, in 
Vcroa palatio, edition of Baiuf^s, toi^ ii.|). s ;. art* ^. 
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■ In a capitlilary ♦ of Lewis le Dcbonnatre, this prinoe 
diftinguifhes three forts of vaiTals, thofe belonging to the 
king, thofe to the bi(hops, and thofe to the counts. The 
VaiTak f of a feudal lord were not led againft the enemy 
by the count, except fome employment in the king's 
houfehold hindered the lofd himfelf from leading thera. 

But who is it that led the feudal lords into the field? 
No doubt the king himfelf, who was always at the head 
of his faithful vaffals. Hence we conftantly find in the. 
capitplaries a diftindion made || between the king's vafialt 
srnd thofe of the bifliops. Such brave and magnanimoui 
princes as our kings did not take the field to put them-* 
fdves at the head of an ecclefiaflic militia; tbefe were 
npt the men they chofe to conquer or die with* 

But thefe lords canied their vaffals and . rear'Taffali 
l»rith them; as we can prove by the capitulary §, in whicb 
Charlemagne ordains, that every freeman^ who has four 
manors either in his own property, or as a benefice from 
fomebody elfe, (honld march againft the enemy or follow- 
his lord. It is evident, that Charlemagne means, that 
the perfon who had a manor of his own (hould. march 
under the count, and he who held a benefice of a lord 
iliould fet out along with him. > 

And yet the Abb^ du Bos ♦ pretends, that, when 
jnehtion is made in the capitularies of tenants who dcv 

* The fifth capitulary of the year 819. art. 17. edition of Ba 
lufios, p. 618. 

t ** De vaffis dominicis, qu« adhnc intra cafam ferviunt, et tm* 
*' men <bcneficia habere nofcuntnr, ftatatura' eft, ut quicanque ex 
" eU com domino iniperatore domi remanferint, vafifalos fuos cafatot 
*< fecum non retineant ; fed cum comite, cujus pagenfes funt, ire 
**'permittant/* Capitulary 2, in the year 8il. aru 7. edition QfBalufius^ 
tern. i. />. 494. ■ r- 

If Capitulary I. of the year 8ia. art. 5. " de homioibns noftris, 
** «t Epifcoporum et Abbatuoi, qui v«l beneficia vei talia proprio 
'* habent," &c. edition of Baiufms, tome i. p. 490. 

§ In the year 81 >, chap. I. edition of Balufiui, p. 490. " Ut 
■* omnis homo )iber, qua quator manfos veftitus de proprio fuo, 
** five de alicujus bcnencio habet, ipfe fe prxpiarct, et ipfe in bofte^l 
•• pergat, five cum feniore fuo.'*. 

• T^me iii« book 6. chap. 4. p. %^. eftabliihrntnt of the Frcai^ 
monarchy. 
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pendcd on a partkul&r lafd, no others . are mcaot than 
hofidoien; and he groundis his opinion on the law of the. 
Yifigotbsi and the pradlice of that nation. It la much 
better to relj 6a the capitularies themfelves; that which 
i hare |aft quoted fays cxprefsiy the contrary. The 
treaty bttureeo Charles the Bald and his brothers, takei. 
natiee alfo of freemen , who might chufe to follaw either 
ailord oac the kbg; and this regulation is conformable to 
atgreadl many others^ 

Wc ih»y» thccefore conclude, that there were three 
ferta of military fervices; that of the king's^ vafials, who 
bad other vai&ls under them ; that of the bifhopa, or of 
the clergy, and their vafTals; and, in fine, that of the 
count, who comrha'flded the freemen. 

Not but the vaflals might be alfo fubje£l to the count; 
aiB thofe who have a particular command are fubordinate 
to him who is lavefted with a more general authority. 
> We even find that the count and the king's com- 
raifTaries might oblige them tO pay the fine, when they 
hod not fulfilled the engagements of their fief. 

In like manner, if the king's vaffals f committed any 
outrage, they were fubje£k to the corredkion of the county 
unlefs they chofe to fubmit rather to that of the king. 



CHAP. XVIIL 



0/ihf donble ftopvk^. 

IT was, a fundamental principle of the monarchy, . 
, that whoCoevcr was fubjeft to the military power o£ 
another perfon, was fubjedl alfo to his civil juriOdi^ioo. 
Thus the capitulary (t of Lewis le Debonnaire, in the 
year 815, makes the military power of the count, and 
his civil jurifdidion over the freemen, keep always an 

t CapUuUry of the year 88», art XI. *• Apnd'Vcmis. pal»- 
tium/* edition of Balufius, tome ii.. p. 1S9. 

t^Ait. I, ». and tlic cauncil mFerttofalati9,9i'^J^^^^Vt» 
I. edition of Balufiu8,tome ii. p. i;. 
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c^nil pace. Thus the piacka * of the count, who car- 
ried tbe frtcmen agaihft the ehemyj were f called the ' 
^/off/a of the freemen; from' whence undoubtedly came, 
this maxim, that the queftions rehiting 'to liberty coAild ' 
he decided bitly in the count's ^W/zi, and not in thofe of 
bib officers. Thus the count never led the vaflala J* 
bbloiiging ' to the bifhop^ or to the abbots again ft the 
chcmy, becaufe they were nbt fubje6i to thie civil jurif- 
dfftion. Thus he never <;o'mm9nded the' rear-vafTals 
belonging to the king's vaflils. Thus the gloffary y of* 
the Engltft laws informs us, that thofe to whdni the' § 
Sairons gaire the nattie oi coples\ were by the Normana' 
ckMe^ countiy or, companions, becaufe they (hared the ju-^ 
diciary fines with the king.' Thus we fee, that at all" 
traies the diity of a vaffar* towards his lord, was to bear' 
arms f, and to try his p^ers in his court. 

One of the reafons which produced this c6nhe6tioii 
between the judiciary right and that of leading the' 
fdrcds agaitift the enemy, was, becaufe the perfon who 
led them exa^^ed at the farhe time the payineht of the'' 
fifcal duties, which con filled in fo me carriage fervices'. 
dBc by the freemen, and in general in certain judiciary 
profits, of which we fhall treat hcreafteh 

Tbe lords had the' right of admiiiiflering luftice in 
tleir fief, by the fame principle as the counts had it in 
their counties; and indeed the counties, in thc'feveraf 
variatiohi that happened at different tipies, always fol- 



•^'Oraflizifi, 

f Capitokrtes, bodk 4.of the coTfcAicm of Anfegffd, art. 5), 
and the 5th capitulary of Lewis le Debonnaire in the year 819. 
art. 14. edition of fialufius, tome i. p. 615. 

I Sec the 8th note of the preceding chapter. 

I It is to be found in the coUedion of William Lamban!,if<^ 
precis Anglarum legiha, 

$ lo the word Satrapia^ 

• This i« Well expbiflcd by the af&es of Jcrufalcm, chap; %%l 
ctiia. 

t The advowees of the cHnrch fadvocatij were e^aDy>4t thfc 
head o^ their /Av//»/ and of their tnilitia. 

VouIL ft 
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lowed the variations of the fiefs; both were governed on 
the fame plan, and*by the fame principles. In a word, 
the counts in their counties were lords, the lords in their 
fignories were counts. 

Thofc have been miftakcn who confidered the countt 
as civil officers, and the dukes as military commanders. 
Both were equally civil * and military ofiScers; the whole 
difference confifted in the dukes having feveral counts 
under him, though there were counts who had no duke 
over them, as we learn from Fredegarius f . 

It will be imagined, perhaps, that the government of 
the Franks muft have been very fevere at that time, fince 
the fame officers were invefted with a military and civil 
power, nay, even with a fifcal power, over the fubjcas; 
which in the preceding books I have obferved to be 
diftiBgui(hing marks pf defpotic authority. 

But it is not to be believed that the counts pronoun- 
ced judgment by themfelves, and adminiftered juftice in 
|he lame manner as the balhaws do in Turky: In order 
to judjc affairs, they affembled a )tind of affizes, where 
the principal men appeared. 

In order to underftand thoroughly what relates to the 
judicial proceedings, in the formulas, in the laws of the 
barbarians, and in the capitulariesj it i(j prpppr tp qbferve, 
that the funftions of the coiint, of the ^rafio qr fifcj^l 
judge, and the center^riusj were the fame? that the 
judges, the rathmhurghersf and the (heriflfs^ vere tl^e fame 
perfons under different names. Thefc were the count's 
^ffiftants, and were generslly feven in number; and as hp 
was obliged to have twelve perfons to judge J, he fille4 
up the nurpber with the principal men ||. 

• See the 8th fi^rtniiUiy pf l^arculfos, book i. which contaio< 
the letters given to a duke, patrician, or coant; and invefts thesi 
|vic|i the civil jurifdi^n, and (be fifcal admioi^ratioD. 

f Chronicle, ipbap. 78. in the year 636. 

% Sec concerning this fubjc^ the Capitularies of Lewis ]e De- 
bonnaire, addf^d to |he Salic Uf, srt, %, and the formula of jodge- 
meats given by Du Cange in the wor^ « ^oni hoinincs." 

I « Per bonos homlnis,** fometimes there were none but principa' 
^fQ. See the ap|>ciidix to'thciormujarips af ^culfus, chap 51, 
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Bat who had the jutifdidion^ the king, the (iount, ' 
the ^rafiof the cenUnariuSf the lord«, or the clergy, they 
never judged alone; and this ilfagey which derived its 
origin from the foreils of Oernnany, was ftill continued 
even after the fiefs had affumed a ticw form. 

With regard to the iifcal power, its nature i^Hs fuch, 
that the count could 4iakily abufe it. The rights of the 
prince, in refpc6l to the freemen, were fo flniple, that 
they conflfted onfy, as we have already obferved, in cer- 
tain carriages which were * demanded 'of them on fome 
public occafions. And as for the judiciary rightSy there 
Were laws which prevented f mifdemeanours* 

CHAP. X«* 

bf ctnnpo/itiont among the tartarotu tuUtims* 

SINCE it is impoffiblc to havd any tolerable nbtitfn 
of our political law» unlefs we are thoroughly ac- 
quainted with the 4aws atld manners of the German na- 
tions, I (hall therefore (lop here a while, ia order to 
inqnire into thbfe manners and laws. 

It appears by Tacitus,^ that the Germans knew onl^ 
two capital crinftes; they hanged traitors, atid drowned 
cowards; thefe were the only public crimes among thofc 
people. When a man % had injured another, the rela- 
tions of the perfon injured took ihare in the quarrel, and 
the offence was cancelled by a fatisfadion. Thid fatis- 
fadtion was made to the perfon offended, when capable 
of receiving it ; or to the relations, if they had bceti 
injured in common, or if by the deceafe of the party in- 
jbred, the fatisfadion had devolved to them. 

* And fom« tolls on rivcrt, of which I have fpoke already. 

f Sre the Uw of the Ripuarians, tit. 89. and the law. of thfe 
I^ombards, book 2. tit. 5 % icA, 9, . 

\ *' Sufcipere tam inimicitias, feo p^tris, fcti propinqni, quam 
" amicitian neceffe eft; nee implacabiies durant; loitur enim etiam 
** hoxtiicidium Certo arn^amertorum ac pecorum, namero, redpit* 
^•* que me faticfadtioncm univerfa domur.*' Tacit de morib. Germ, 
Ff a 
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In the manner' mentioned. by Tacitos, thefe fatiafai^- 
tions were made bj the jnutual agreement of the parties^ 
hence in the codes of the barbarous nations thefe fatisfac- 
tions ^re called co.mpoiitiqos. 

The law * of the Frifians is the only one I find tha^ 
has left the people in this fituation, in which every fami-^ 
ly at variance was in fome meafute in the ftate of nature, 
and in which being unreflrained either by a political or 
civil law, they might give loofe to their revenge, till they 
had obtained fatisfa^ion. Even this law was moderated.; 
^a regulation was made f that the perfon whofe life was 
fought after (hould be unmdleftedin his own hollfe9.i^ 
alfo in going and coming from church, and from the 
court where caufes were tried. 

The compilers j}f the Salicilawa cite;!: an ancient ufage 
of the Franks, by which a perfon who h^d dug a corpfe 
out of the £^ound in order to ^rip it, (hould. ))e]bani{hed 
from fociety,^ili the relations had confented to his being 
,xe-adfnitted. And as l)efo^e that time a projiiibitipn was 
,inade to every one, eyefi to his own wife, not to give hinn a 
.porfal of bread, or to receive. him under their, roof; fuch 
, fk m^n was, tn refped to others, and others in refpe^ to 
him, in a date of nature, tiU an end was put.tp.thia ftatp 
by a compofition. 

This. excepted, we find that the Cages of the different 
barbarous nations. thought of determining by themfeives, 
what would have been too long and too dangerous to ex- 
peft from the mutual agreement of the parties. They 
took care to fix the value of the compofition which the 
.party injured was to receive. All thofe barbarian laws 
are. in this refped mpft admirably exadt; the feveral 
caufes are minutely || diftinguifhed, the circumi^ances are 
weighed, the law ifubfiitutes itfelf in the.place of the per« 



• See this law in the zd title on murderers; and Valcm«r*s ad« 
4itioti on robberies. 

f Addltio fapientom, tit. I. fed. 1. 
I Salic law, tit. 58. feA. I. tit. 17. 

H The Salic laws are admirable in thisnefp^d; fee efpecially tht 
titles », 3, 4, S*.^'^ 7* which related to the fteaiiog of cattle. 
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ion injured, and isMi upon ihe ffime fatiifii^Uon as ha 
faimielf WQuld have damaoded in cold blood. 
' By the eftabliihiag o^^hofe lajvBi the German natiooa 
quitted th^it ftate of natiice in i^hich they fecm to have 
)ivcd in Tacitus'fl tiine« 

Hotbaris declarea, in the bw of the Lorabardi f , that 
be had increafed the co/npofitions anciently accuftoxncd 
for wounds, to the end that the wounded perfon being 
luUy fatisficdi all enmities fhould cea(e. In fad, as the* 
I^ombardsi frodi a very poor people, were grown rioh by 
the conqueft of Italy, the ancient compofitions were be- 
come frivolotia,/aiid reconcSeipents jwer^ prevented. I 
do not quefttoQ but jthis was the motive which obliged 
the other chiefs of the conquering nationi to make the 
different codes of laws now extant. 

The princ^>sd eompKiiitiaB was that which the mur^ 
wiener paid to the relations of the deceafed. The differ- 
.«iice of ffations % produced a difference in the compofi- 
tions: thus in the law of the AogU, there was a cogivpofi.- 
alon of fix hundred fous for the vuirder of an ^delingf two 
hundred £or that of a firceman, and thirty £or killing a 
bondman. The greatnefs therefore of the compofitioa 
iixed on the life of a man, was one of his principal prero* 
natives I for, befides the diftindion it made of his peribny 
it likewiie eM>lifiicd a gi:ea)ter ikcitfity in his favour 
among tude and violent nations. 

This we are qnade feniible of by thie law of the J| Ba- 
.yarian^: If, giv.es the names of the bavarian families who 
received a doable compqiiti^Ji^ becauCt they r/ere the 
.firft § after the Agilolfings. The Agilolfings weie of 
tihe ducal race, and it v^as cu^ftojpn^ry with that nation to 
chufe a duke out of that family; thefe had a quadrupl/e 
compofition. The conipofition for the Duke exceeded 

t Book i.tk. ;,£:«. 15. 

% See the law of the Angli^ tit. i. fc^. t, ft. and 4, ibid. tit. |, 
^&. 6. the law of the Bavarian*, tit. i. chap. S. and 9. aud the law 
oftheFrifians^at. 15. 

I Tit. ii chap. 10. 

* % Hosidrai Ozza, Sagana, Habilinguai Aaletia^ Jbii* 

Ffj 
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by a third that which bad been eflablUhed for the Agile!- 
lings: <' Becaofe he is a duke, ffeft the^ law^ « greater 
'< honour is paid to hrm than to his relations.*' 

All thefe compoBtions were valued in money. .But 
as thofc people, efpccially when they lived in Geroaany, 
had very little fpecie, they might pay it in cattle, com, 
moveables, arms, dogs, hawks f, laifdS) &c. Very often 
the law itfelf determined % the value of thofe things; 
which explains bow it was pofiibie for them to have fuch 
a number of pecuniary punifhments with fo very, little 
money. 

Thefe laws were therefore employed in determining 
exaf^ly the differences of wrongs, injuries, and crimei; to 
the end that every one might know prccifely how far he 
had been injured or offended, the reparation >he was to 
tTCceive, and cfpecially that he was to receive no more. 

In this light it is eafy to conceive, that a perfon who 
had taken revenge after having received fatisfadion, was 
guilty of a very great crime. This crime contained a 
public, as weU as a private offence, it was a contempt of 
the very law itfelf : A crinie which the legiflators H never 
failed to puniih. 

There was another crime, which above aU others was 
eonfidered as dangerous jf, when thofe people loft 
fomcthing of their ^rit of independence, and when tb^. 

f Thus the law of Tna valiied life by a oertaih fum of money, 
or by a certain portion of hind. '^ Legis Inae regis, titulo de vif- 
** IIco r^io, de prifcis Anglorom legibus.'* CoftSridgf, 1644. 

I See the law of the Saxons, which makes thi« fame regnlatioa 
for feveral people, chap. rS. Sec alfo the law of the Ripuarians, 
tit. XXX vi. fedl. II. the law of the Bavarians, tit. i. led. 10, xi. <' Si 
anmra non babct> dooet aliam pecmiam, mancipia, terrain, &c.*' 

I See the law of the Lombards, book i. tit. 25, U6t. fti, ibid, 
book i. tit. 9. fed. 8. and 34. ibid, fedfc. 38. and the capitulary of 
Charlemarae in the year 8o«, chap 3», containing aa inftrudioa 
given to tbofe whom he font into the provinces. 

$ See in Gregory of Tonrs, book 7, chap. 47, the detftti of a pro- 
cefs wherein a party lofes half the compofittoa that had been ad- 
judged to him. Cor having done juflice to himlelf, inflead of re- 
coiyinr falisfadion^ whatever injury he might have afterwards te- 
€tive£ 



Digitized by LjOOQIC 



Chap. 19. THE SPIRIT Of LAWS. ' 341 

kings endeavoured to eftablifli a better civQ admihiftra- 
tion : This was the refufing to gri?e or to receive fatift- 
fadion. We find in the different codes of the laws of 
the barbarians, that ttie legiflators obliged them to it *• 
In fady a perfon who refufcd to receive fatisfadion, want- , 
cd to preferve his right of revenge; he who refufed to 
give it, left the right of taking revenge to the perfon in* 
jured; and this is what the fages had reformed in the in-* 
flitutions of the Germans* whereby people were invited^ 
but not compelled to compofitions. 

I have juft now made mention of a text of the Salic 
law, in which the legiflator left the party offrnded at li- 
berty to receive or to refufe fatisfa^kion ; it is this law f by 
:which a perfon who had ftripped a dead body was ex- 
pelled from- fociety, till the relations, upon receiving fatis- 
fadlion, petitioned* for his being re*admitted. It was 
owing to the refpeffc they had for facred things, that the 
compilers of the Salic laws did not meddle with the an- 
cient ufage. 

It would have been abfolutely unjuft to grant a com- 
pofition to the relations of a robber killed in the faft, or 
to the relations of a woman who had been repudiated for 
the. crime of adultery. The law X ^^ the Bavarians al- 
lowed no compofition in the like cafes, but punifhed the 
f elations who fought ibr revenge. 

It is no rare thing to meet with compofitions for in- 
voluntary adions in the codes of the laws of the barbae 
rians. The law of the Lombards is generally very pru- 
dent: it ordained [jj that in thofe cafes the compofitiona 
ihouki be according to the perfon's generofity ; and that 

* See the law of the Sazoni, chap. 3 and 4. the law of the Loni-> 
hards, book i. tit. 37. fed. z and 1. and^he law of the Allemaot, 
tit. xlv. fed. I and 1. This teft law gave leave to the party ii»- 
^jured to right himfelf upon the fpot, ' and in the iirft tranfport ff 
paflioo. See alib^the capitularies of Charlemagne in the year 779. 
chap. la. in the year 80a. chap. 31. and alfo that of the year 805. 
chap 5. 

t The dMlipilert of the laWs of the Ripaarians leem to have 
Ibftened this. See the 85th title of thofe laws. 

I 6ee Che decree of Taflillon, defofukrUm legHus^ art 3, 4, V^ 
Z6, 19. the law of the Angli, tit •;• 

I Bo«ki.tiV9}ic^.4- 
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«he rektions fliould ao lao^^^r be pf^^ittei t^ parfac 
their rev£iige. 

CioUriufi the Seeo&d made m lrii»ry wife decree; h^ 
forbade >f- the perfon rbbhed to receive pnj cliindeftiiie 
coBtpofitioD, and without an order from the judge. W$ 
^all iee preCentlf the motive of this law* 



€ H A P. XX. 

.C/wiat was aftarp>aitdi cf^Ud^tjwip^mrfth^ lof^dt* 

BESIDE the cdrnpotitioii which thejr were obKi^ed 
to pay to the relations for murder^ or injuries, they 
w.ere alfo under a neceffity of paying a certain duty^ 
Vhich the codes of the barbarous laws cdXifredum f . Wc 
have no term in our modem languages to exprefs it ; yet I 
intend to treat of it at large; and in order to give an ideSi 
of it, I begin with defining it A recompence for the pto' 
t^ftion granted againft the fight of revenge. 

The adminift ration of juilice among thofe rtlde and un-^ 
Boliihcd nations^ was nothing more than granting to the 
perfon who had committed an offence, a prote6Lion z* 
g^inft the revenge of the party offended, and obliging the 
mter to accept of the fatisfadLion due to him: infomuch, 
that among the Germans, contrary to the pradice of idl 
other nations, juftice was adininiftered id order to protect 
the criminal again ft the party injured. 

The codes of the barbarian laws havie given us the 
C|ifes in which thcfe freda might be demanded. When 
the relations could not profecujte; tbey allpw pf no f^t-^ 
Jkm$ in fad^, when there wa# no prorecutio9, there could 
be no compofition for a protediioa again ft it. Thi}s» in 

• •« Padus pro tenore pacis inter Childctcrttini ct Clotarinsn^'* 
anno 59^, et 4ecrcto Clotarii H regiscirc^a^njunsyj/cap. Xi. ^ 

f When it was not determined by law, it was generally the third 
pf what was given for the compofitiou, as appears in the law of the 
Ripuarians, chap. 89. which i» explained by the third capitakry cf 
the year Sij^ etUtion of fialufiut-i tome Lepage ji^ 
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,the JL^w of tbe.Iiioqibacds^y j f^a^rfpohappcncd^ to: ^iH 
«afteemginv by, chance, he paid the value of ^e a\an k^led» 
.without tbe^fd^; becaAife, as he. had, killed him invQ- 

luntarlly, it was aotthe qajfe in. which the relations weiie 

ailoi^ed the, right of revenge. Thus in the )aw of the 
,Ripjaarians t, lyhfn a.. man w,as killed with a pie^e pf 

wood, or with any inftrument m^e by m^f the io- 
.ftniment or the piece of wpod .^as deemed culpable,jan4 

the relatipns.feizcd upon. them for their own ufe, but 
.were not ^Uowcd. to. demand ihcfrtJum, 

In Iike,niaifiier, whenavbeaft.h^ppei^ed to. kill a ma, 
.the j: fame law e&abli(hed ,a comppfition .wjthp^at the 
Jredum^ ,becaufe the scla^o^s , of the .^ecea^Ced .were not 
.offi^iided. 

Jp Bpct It w^ ordaioed by the Salic law J, that H 
;duld Ythp bad cpmmitted ,a fault 'befpre the jge of 
ts^celye, , (hould p%y ^a x:;ji^ppfitiQn ^^ithiQi^ t the fr.edum^ 
As he jij^% npt.yet jIble-tOrbear arms, he.could ootibe in 
.the^caie iii which the,part;y ii^jured, or ^is reUtipns, ba0 
aright to demiand fatisf^ion. 

It was the criminal that paid t\iQ fredum for. the peaoe 
^nd.fecurity of which he had. been deprived by his^^rimct 
^o4 .which he might recover by prote6iion. But Jl 
tthjjid did notlofe tl>is fecurity; he w^s not a man, and^ 
confec^ucntly could not be expelled from human fociety.'' 
liXihfredumw^^ a. local right in favour of the perfoa 
jwho was ju4&e of tfie diftriA *. Yet the law pf the 
Ripuarians f forba'de him to demand it himfelf ; it ordain- 
ed, that the party who had gained the caufe (hould 
receive it, and carry it to the Exchequer, to the end 
that there might be an eternal peace, fays the laW, a- 
mong the Ripuarians. 

* Book i. tit. 9. fed. 17, edition of Lindembroek. 

t Tit. 70. 

X Tit. 46. See alfo the law of, the liOmhards, book i. chap, ftii' 
fed. 3. Lindcmbrock*8 edition; ** Si caballns cum pede." &c. 

B Tit. .28. fed, 6. 

* As appears by the decree of Clotarius II, in (he year 5^JS. 
** fredus tamcn judici in' cujus pago cil refer vccur, 

t Tit. 89, " 
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The fi^r^atnefs of the fredum was proportioned to the 
greatnefi of the protedion X : Thas the fredum for the 
king's protedion was greatep than what was granted for 
the protedlion of the count, or of the other judges. 

Here I fee the origin of the jurifdidion of the lords. 
The fiefs comprifed very large territOrieSy as appears 
from a vaft number of records. < 1 have already proved^ 
that the kings ratfrd no taxes on the lands belonging 
to the diviGon of the Franks; ntuch lefs could they re- 
ferve to themfelvcs any duties on the fiefs. Thofc who 
obtained them, had in this refpefk a full and perfe£^ en- 
•joyment, reaping every frUit and poifible emolument from 
them. And as one of the moft confiderable emolu^ 
Dlcnts n was the judiciary profits (freda)^ which were 
reccivedtaccording to the ufage of the Franks/'it followed 
from thence; that the perfon feized of the fief Was al(b 
feized of the jurifdidton, the ezerctfe of virhlcb cotififted 
of the compofitions made to the relations, and of the 
profits accruing to the lord ; it was nothing lAore than 
ordering the payment of the Compofitions of the laW, 
and demanding the law-fines. 

> We find by the formul^es containing a coofirmatiofi 
•f the p)!rpetuity of the fief, in favour of a feudal lord j 
or of the privileges of fiefs in favour of the churches * 
that the fiefs were pofTcfTed of this right* This appear! 
alfo from an infinite number of charters f, containing a 
prohibition of the king's judges or officers of entering 



• I Cspitttlare iiKerts tffst. chap. 57« in ^alufiut. tome L p. sU* 
and it is to be obferved, that what was called frtimm or frmia^ is 
the monuments of the firft race, is called by the naaie of baunutif 
in thofc of the iecond race; as appears from the capitulary df far* 
tibus SnxonU, io the year 789. 

f See the capitulary of Charleroa|rne de vilHsy where be raoks 
thttefreda among the number of the great revenuea of what was 
caied viU, or the king's demefnes. 

§ See the 3d, 4th, an J 17th formula, book 1. of Marcutfus. 

* See the id, 3d, and 4th formula of Marculfus, book i. 

t See the colle^ions of thofc charters, efpecially that at the end 
of the 5th volume of the hiilorians of Frauce, publiOied by the 
Bencdidioe Monks. 
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upon the territory in order to cxercife any a& of ju* 
dicatiire wbatfoever^ or to demand any judiciary emolu* 
mcnt. When the king's judges could no fonger de« 
mand any thing in a diftri£t, they never entered it; and 
thofe to whom this difirid was left* exercifed the fame 
fun^ions as had been exercifed before by the judges. 

The king's judges are forbidden alfo to oblige the par- 
ties to give fecurity for their appearing before them: It 
belonged therefore to the perfon who had received the 
territory in fief, to demand this fecurity. They mention 
alfoy that the kings commilfaries (hall no longer infift upoo 
being accommodated with a lodging; in effefi, they no 
longer exercifed any fundion in thofe diftn£is. 

The adminiftration therefore of juftice, both in the 
old and new fiefs, was a right inherent in the very fief 
itfelf/ a lucrative right which conftituted a part of it* 
For this reafon it has been confidertd at all times In this 
light; from whence this maxim arofe, that jurifdidioat 
are patrimonial in France. 

Some have thought, {hit the jurifdifiions deriv.ed their . 
origin from the manumiflions made by the kings and 
lords in favour of their bondmen. But the German na- , 
tions, and thofe defcende(^ from them, are not the only ^ 
people who manumiflcd their bondmen, and yet they are 
the only people that eftablifhed patrimonial jurifdidions. 
BefideSy we find by the formularies of Marculfus || that 
there were freemen dependent on the jurifdi£iioos in the 
earlieil times: The bondmen were therefore fubjed to. 
the jurifdidion, becaufe they were upon the territory; 
and they did not gave rife to the fiefs for having been 
comprifed in the fief. 

Others have taken a (horter cut : The lords, fay they^ 

and this is all they fay, ufurped the jurifdidions. But 

are the nations defcen4,ed from Germany the only people 

in the world that ufurped the rights of princes? We are 

I fufficiently informed by hiftory, that feveral others nations 

I I See the 3d, 4th, and T4th of the firft book, and the charter 
of Charlemagne, in the year 771, in Martenne, tome i. anecdot. 
ioUed. ir. *♦ PrsBcipientes jttbemuf, ut uUu8 judex publicu o ■ ». 
** homines ipiins eccleli8B& monafierii ipfius Morbacenfis, tarn ii^e* 
^* i)aM ^qam et Servos, et ^ui fuper cprum terras maperc,** &(§ 
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hfire ettcroachecl upon their 'foveretgfis, and yet we fib'd' 
no other inftance (^ what we' call thie jurifdi^ion of the' 
lords. The origin of ic is therefore to be traced in the^ 
ufages and cnftoms of the Gertnans. 

Whoever has the curiofity to look into Lo)rfeatt *, 
will he furprifed at the mant^er in which thisauehoi** 
fiippoftft the lords to have proceeded, in order to form 
and ufurp' their different jurifdidions. They miift have 
htfttk the meft cunnihg people in the world; thiey muS' 
haverobhed and plundered, not after the mannt^r of a* 
itfilttary people, but as the* judges of a village and' the 
anomieft rob one another. Thofe' brave warriors nkuft 
be faid to hate formed throughout all the particular pro* 
vmces'of the kingdom,* and in fo many kingdoms,- a 
general fyftem of politics: Loyfeau makes them reafon 
as he himfelf reafoned in his clofet. 

Onee more: If the jurifdi£^ion was not a dependance 
of' the fief, how come we every where to fibd f ; that 
the fervice of the fief was to attend the king or the 
lord, both in their courts and in the army? 



* ' Treatife of village jurifdi&iont. > 

t Sec Monf. dtt Cange on the word' hormnhtnu 
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CHAP. XXI. 
Of the terratorial jurtfdi3ion of the churches* 

'T'HE churches acquired a very confiderable property. 
•*• We find that our kings gave them great feigniories, 
that 18) great fiefs; and we find jurifdi^ions eftablifhedat 
the fame time in the demefnes of thofe ch'Urches. Frooi 
whence could fo extraordinary a privilege derive its ori* 
gin? It mud certainly have been in the nature of the 
thing given: the church land had this privilege, becauf^ 
it had not been taken from it. A feigniory was given 
to the church; and it was allowed to enjoy the fame 
privilgesy as if it had not been given to a vaiTal. It was 
alfo fubjedled to the (ame fervice as it would have paid to 
the ItatCy if it had been granted to a layman, according 
tp what we have already obferved. 

The churches had therefore the right of demand- 
ing the payment of compofitions in their te^ritory, and 
of infilling upon the fredum; and as thofe rights necef- 
fanly implied that of hindering the king's officers from 
entering upon the territory to demand thefe freda^ and 
to exercife ads of judicature, the right which the ecclc- 
fiaftics had of adminiftering judice in their own territory 
was called immunity in the fiyle of the fotmularies *, of 
the charters, and of the capitularies. 

The law of the Ripuarjans f forbids the freedmen of % 
the churches to hold the affembly || for adminiftering 
juftice in any other place than in the church where they 
were manumiiTed. The churches had therefore jurifdic- 
tions even over freemen, and held their placlta in the 
earlieft times of the monarchy. 1 

\ See the third and fourth formulary of Marculfus, book i. 

t •* Nc alicubi, nifi ad ecclefiam ubi relaxati funt, malum tenc- 
>mt.'* Tit. Ixviii. fed, I. Si^c alfo fed. xix. Lindcmbrock*8 editiott^ 

\ Tabulariis. 

I Mallum. 

Vol, ,11. G g ' . 
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I find in the lives of the faints *, that CIovis gave to a 
certain holy perfon a power over a diftridt of fix leagues, 
and exempted it from all manner of jurifdiftion. This 
I believe is a falfity, but it is a falfity of a very ancient 
date: both the truth and the fif^ion contained in that 
life are relative to the cuftoms and laws of thofe times, 
AQd it 18 thefe cuftoms f and laws we are inveAigating. 
. Clotarius 11. orders the j: bifhops or the nobility, who 
are poffeffed of eftates in diftant parts, to chufe upon the 
yery fpot thofe who are to adminifter juftice, or to re- 
ceive the judiciary emoluments. 

The fame || prince regulates the judiciary power be« 
tween the ecclefiallic courts and his oiHcers. The capi- 
tulary of Charlemagne in the year 802 prefcribes to the 
bifhops and abbots the qualifications neceflary for their 
officers of juftice. Another capitulary § of the fam^ 
prince inhibits the royal officers to cxcrcif^ any jtirifdic- 
tion over * thofe who are employed in manuring church- 
lands, except they entered into that flate by fraud, and 
to exempt themfelves from contributing to the public 
charges. Another f ordains, that the churches (hould 
have both criminal and civil jurifdi£lion over thofe who 
)ive upon their lands. In fine, as the capitulary of ^ 

* Vita St. Germeri Epifcopi Tolofani apud BolIaDdiaBos,x6. Mali. 

f See alfo the life of St. Mellanius, and that of St. Dcicola. 

f Id the council of Paris, in the year 61;. ^ Epifcopi vel po- 
*< tentes, qui in aliis poilident regionihus, judices vel mifibs di{y 
<* cuflbres de aliis provinciis noD inftituunt, nifi de loco qui jufti- 
*< tiam percipiant et aliis reddant.** Art. xix. See alfo art. zii. 

I Ihid. art. v. 

. § In the law of fiic Lombards, book ii. tit 44.. c- 2. Liadem- 
()roek*8 edition. 

• " Servi Aldiones, libcllarii antiqui, vel alii noyiter fafti." IhiJ^ 

f A capitulary of the year 806 ; it is added to fiie law of the 
Bavarians, art. vii. See alfo part iii. Lindembrock's edition, p. 444. 
f* imprimis omnium jubendum eft, ut habeatit ecclefioB earum 
^ juftitias et in vita illorum qui habitant. in ipfiis ecdcfiis, et poil 
** lam in pecuniis quam et in fubftantiis earum.'* 

t (n the year 857, in fynodo apud CarMiacuin; art iv. edition of 
palufius, p. |p6. 
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Charles the Bald diftmguifhes between the king^g junf- 
didion, that of the lords, and that of the church, 1 fliall 
lay nothing further ♦ upon this fubjeft. 



CHAP. XXII. 

Thai the jurlfMaioHs were ejabll/hed before the end ef thi 
Jecond race, 

TT has been pretended, that the tafTals ufurped the 
*** jurifdid^ion in their feignioriesy during the difordeca 
of the fecond race. Thofe who chufe rather to form a 
general propofition than to examine it, found it eafier to 
iay that the vaflals did not poffefs, than to difcover how 
tbej came to pofiefs. But the jurifdidtons do not owe 
their origin to ufurpations; thev are derived from the 
jmrnitive eftablifhment, and not from its corruption. 
' « He who kills a freeman," (ays f the laW of the Ba- 
varians, << (hall pay a compotition to his relations. If he 
<« has any; if not, "he (hall pay it to the duke, or to the 
«* perfon under whofe protedion he had put himfelf in hit 
lifetime." It is well known what it was to put one'f 
felf under the procedion of another for a benefice. 

**• He who has been robbed of his bondmen," fays the 
law of the AUemans ^, '< (hall have rccoorfe to the 
«< prince to whom the robber is fubjed, to the end that 
<* he may obtain a compofition." 

** If a ccntcnarius," fays * the decree of Childebert, 

* See the letter written bf the bifliops aflerablcd at Rheims in 
the year 858, art. vii. in the capitularies, Balulius's edition, p. io8. 
** Sicat ills res et facultates in qiubu3 vivant cierici, ita et ills fub 
«( confccratiope immunicatia funt de quibos debent militare vaf- 
•* fall.** &c. 

f Tit. iii. chap. 13. Lindembroek's edition. \ Tit. Izxxv. 

• In the year 595, art xi. and xii. edition of the capitularies by 
Balufius, p. 19. •* Pari conditione convenit, ut fi uno centena in 
•« alia ccRtena vedigium fecuta fuerit et inYenerit, vcl in quibufcun- 
'* que fideliam Hollrorum tcrminis veftigium miferit, et ipfum lir 
*' aliam centenam rciaime cxpellere potuerit, aut ctfUvidtts reddat 
^ iatroncm/* &c. 

Gg a 
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^ finds a robber in another hundred than his own, or in 
** the limits of oar faithful vaflals, and does not drive him 
** out, he (hall reprefent the robber, or purge him by 
•* oath.? There was therefore a difference between the 
diftrift of the centcnatii and that of the vaflals. 

This decree f of Chil^ebert explains the conftitutton of 
Clotarius in the fanne year, which. Being given for the 
fame cafe and fa(^, differs only in the terms, the conftitu- 
tion calling in trujie, what by the decree is called in termin^ 
isjidelium nojirorum, Meifieurs Bignon and Ducange J, 
who fretcnd that in trufie fignificd another king's demefne^ 
are miflaken in their conjedure. 

But, to finifh the difpute at once, the fecond race was 
neither in diforder nor in Its decline under Charlemagne; 
.during his reign there were no ufurpationt* If then the 
patrimonial jurifdi6iionB were eftablifhed in his time, this 
convenient fyftcm falls of itfelf to the ground. 

Pepin, king of Italy, in a conftitution || that had been 
made as well for the .Franks as for the Lombards, after 
impofing penalties on the cdunts and other royal officera 
for prevarications or delays in the adminiflration of juf- 
lice, ordains, § that if it happens that a Frank or a Lom- 
bard pofTefTed of a lief is unwillmg to adminifter juftice» 
the judge to whofe diftri£^ be belongs (hall fufpend the 
txercifc of his fief, and in the mean time cither the judge 
or his commifFary (hall admjnifler juftice. 



f <* Si vefttgium comprobatur latroni8> taxnen pnefentta nihil 
** longe malA»)do; aut fi perfequens latronem fuum comprcben- 
<* derit, httegram (ibi conipofitipnem accipiat. Qaod fi in tnifte 
<' invenitur, medietatem compofitionis trullis adquirat, et capicale 
^ exigat a latrone/* Art, ii. and iii. 

. } See the gloITary on the word trufiis. 

^ D Tnferted in the law of the Lombards, book it. tit. 52. fe^. I4. 
It is the capitulary of the year 793 iu fialufius, page 544* art. xo. 

§ " Et fi fordtan Francos aot Longobardus habcns bene6ciom 
^ juftitiam facere nolacrit, ille judex in cujos minifterio foerit, cor- 
«* fraHicat illi bencficiiim faum, interim dum ipfe aat mifltis ejus 
*' jufticiam faciat.** ^e alfo the fame law of the Lombards, book 
ii. tit. 51. kSt. a. which relates to the capitulary of Charlemagne 
in the year 779, art. xxt. > 
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It appears by a capitulary * of Charkmagne, that the 
kings did aot levy lYic freda in all places. Another f ca- 
pitulary of the fame prince repeals feveral articles of the 
Salic, fi urgundtan, and Roman law, to the end that his % 
raflals may obfervc an uniformity in the admini&ration of 
juftice. By another || of the fame prince we find the 
feudal laws, and feudal court already eliabli(hed. Ano- 
ther (^ Lewis le Debonnaire ordains, that when a perfon 
poficfied of afiefdoes not adminiiler juflice $, or hindere 
it from being adminidered, the king's commifiaries (haU 
live upon him at difcretion, till juitioe be adminidered. 
1 fiiaU iikewife quote two * capitularies of Charles the 
Said; one of the year 861, where we find the particular 
juriididions eftabliihed, with judges and fubordinaoe 
officers; and the other f of the year 864, where he maked 
a didia^ion between his own feigniories and thofe of pri- 
vate people. 

We have not the original grants of the fiefs, becaufe 
they were «ftablifhed by the divifion wluch is known tp 
have been made among the conquerors. It cannot there- 
fore be proved by original contrads, that the juriTdiftioos 
were at fit ft annexed to the fiefs; but if in the formula* 
rics of the confirmations,, or of the tranilations of thofr 



• The third of the year 813, aft. «• * 

t Thefecond of the year 813. Balufius's edition, page. 506* 

I *< U<iufqai(que fidelii juAitias ita fdceret." Ibid, 

I The fecond capituiary of the yeSir 819. 

$ Capitulare qaintum anni 817, art. xxiii« Balufius*^ edition, 
p. 617. ** Ut ubicnoqae luiili, aut epifcopum, aut abatem, a^t 
** atium quemlibet himore prteditum iuvenenot, qui jukitiam face- 
** rit oolutt vel prohibuit, de ipliut rebus vivanc quamdiu in eo 
*** loco jttftitias lacere debeot.** ^ 

* Edidom 10 Carifiaco in.Balufius, tome li page 151. ''Unuf- 
*' quifque adirocatvc pro omoibus de fua advocatione-^— — in con- 
** vcoieiitla, ut cum oiiaifterialihus de fua advocatione quos i» 
** vencrit contra hunc banoum noftrum feciiTc^^caOiget." 

t Edidum PiAenfe, art. 1 8. Balufiu8*s edition, tome ii. p. i8x. 
** bi in fifcuni noftrum, vel in quaaicunque immuoitateniy aut ali' 
•• cujus potentijpotcliatcm vel proprieutem coofugerit/* &c. 
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fiefs in perpetuity » we find, aft already has been obTerredy. 
that the jurifdidion was there eft ablifhed, this jadtciarjr 
right mult certainly have been inherent in the fief, and 
one of its chief prerogatives. 

We have a far greater number of records that eftablidi 
the patrimonial jurifdi6iion of the clergy in their diftri£it» 
than we have to prove that of the benefices or fiefs of the 
feudal lords, for which there are two reafons: the firft, 
that moil of the records now extant were preferved or 
colleded by the njionks for the ufe of their monaftenesr 
the feeoiid, that the patrimony of the feveral churches 
having been formed by particular grants, and by a kind 
•f exception to the order eftablifhed, they were obliged 
to have charters granted to them; whereas the conee£lion» 
made to the feudal lords bibing coafcquences of the politi-^ 
eal order, they had no occaBon to demand, and much left 
to preferve a particular charter. Nay, the kings were 
oftentimes fatisfied with making a fimple delivery with 
the fceptre, as appears by the life of St. Maur. 

But the third formulary * of Marculfus fufficieatl^ 
proves that the privilege of immunity, and confequently 
that of jurifdi^ion, were connmon to the clergy and the 
laity, fince it i» made for both.. 



CHAP. XXIIL 

Cetural hlea of the Abbe du Bos'j Book on the eJ'oBli/bmetif 
of the French monarchy in Gaul. 

BEFORE 1 finiffi this book, it will not be improper 
to inquire a little into the Abb^ du Bos's work> be- 
caufe my notions are perpetually contrary to his; and, if 
he has hit on the truth, I mufi have mified it. 

This work has impofed upon a great many people* 
becaofe it is written with a vsdl deal of art^ becaafc the 



* Lib. i. " Si beficfida opfortvaa loos ecdeilarom^ aut i 
*» v«Iuerit deccac."— — 
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point in queftion is conftantly fuppofed; becaufe th^ 
more it is deficient in proofs, the more it abounds in 
probabilttiei ; and in fine, becaufe an infinite number of 
conjediures are laid down as principles, and from thence 
other coDJe£lnres are inferred as confequences. The 
reader forgets he has been doubting, in order to begin 
to believe. And, as a prodigious fund of erudition i$ 
interfperfed) not in the fyftem, but aroimd it, the mind 
Is taken up with the appendages, and neglects the prin- 
cipaL Befidea, fuch a vaft multitude of refearchea 
hardly permit one to imagine that nothing has been 
found; the length of the way makes us think that we 
arc arrived at our journey's end. 

But when we examine thoroughly, we find an immenfe 
coloflua with earthen feet ; and it is the earthen feet thai 
render the colofTus immcnfe. If the Abbe du Bos'a 
fyftem had been well groundedi he would not have been 
obliged to write three huge volumes to prove it ; he 
would have found every thing within his fubjedl; and, 
without wandering on every fide in queft of what waa 
extremely foreign to it, even reafon itfelf would have 
undertaken to range this in the fame chain with the 
other truths. Our hiftory and laws would have told 
liim, << do not take fo much trouble $ we (hall be your 
•• vouchera.'' 



CHAP. XXIV. 

Tie Jame fuhjeS continued. RefleSums on tit main fart of 
the fxftenu 

' I 'HE Abb^du Bos endeavours by at! means ta ex- 
''' plodc the received opinion,- that the Franks made 
the conqaeft of Gaul. Accordrag to his fyftem, our 
kings were invited by the people, and only fubilituted 
them(elves in the place^ and fucceeded to the rights of 
the Roman emperors. 

This pretenfion cannot be applied ta the time when 
Clovisi upoa his entering Gaui^ took and pluodeced 
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tht towns; neither is it applictble to the time when he 
defeated Syagrius the Roman commander, and conquered 
the country which he held: it can therefore be referred 
only to the time when Clovis, already mader of a great 
part of Gaul, by open force, was called by the choice 
and affection of the people to the fovereignty over the 
reft of the country* And it is not enough that Clovi* 
was received; he muft have been called: the Abbe da 
Bos muft prove that the people chofe rather to live ua« 
der Clovis, than under the domination of the Romans, 
or under their own laws. Now 'the Romans belonging 
to that part of Gaul not yet invaded by the barbarians^ 
were, according to this author, of two forts ; the firCt 
were of the Armorican confederacy, who had driven 
away the emperor's officers, in order to defend them^ 
(elves againft the barbarians, and to be governed by 
their own laws ; the fecond were fubjed to the Roman 
officers. Now, does this gentleman produce any con* 
Tincing proof that the Romans, who were ftill fubjed to 
the emfnre, called in Clovis? Not one. Does he prove 
that the republic of the Armoricans invited Clovis, or 
even concluded any treaty with him ? Not at all. So 
far from being able to tell us the fate of this republic, 
he cannot even fo much as prove its exiftencc; and, not* 
withftanding he pretends to trace it from the time of 
Honorius to the conqueft of Clovis, notwithftanding he 
relates with a moft admirable exadnefs all the events 'of 
thofe times, ftill this republic remains rnviiible in ancient 
authors; for there is a wide difference between proving 
by a paiTage of Zozimiis *, that under the emperor Ho- 
norius-the f countiy of Armorica and the other provinces 
. of Gaul revolted, and formed a kind of republic, and 
fhewing ue that, notwithftanding the different paciBca* 
tions of Gaul, tbe 'Armoricans always formed a particulal- 
repubUc, which continued till the conqueft of Clovis; 
and yet this is what he (hould have fhown by ftrong and 
fubftantial proofs, in order to eftabliih his fyftem: for 

•Hxft.lib.vi. 

t ** Totnfqae tn<ftstii8 Aniiorkus ali«<{iie GaUanan provio* 
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when we behold a conqueror entering a country, and. 
fubduing a great part of it by force and open Wolence, 
and foon after we find the whole country fubdued, with- 
out any mention in hiftory of the manner of its being 
cfiEie&ed, we have fufEcient reafon to believe that thc^ 
a£Fair ended as it began. 

When we find he has miRaken this point, it is eafy 
to perceive that his whole fyflem falls to the ground ; 
andy as often as he infers a confequence from thtfe prin- 
ciplesy that Gaul was not cqnquered by the Franks, but 
that the Franks were invited by the Romans, we may* 
fafely deny it* 

This author proves his principle by the Roman dig* 
fiities with which Clovis was invefl^d: he infiAs that 
Clovis fueceeded to Chilperic his father in the office of 
wtatgs^gr miJsti£. Bui thefe two offices are merely of hit 
own creation. St. Remigius's letter to Clovis, .oa 
which he grounds his opinion §f is only a congratolatioa 
upon his acceffion to the crown. When the intent ^f a 
writing is fo well known, why (hould we give it another 
turn ? 

Clovis, towards the end of his reign, was made conful 
by the emperor Anaftafius; but what right could h« 
receive from an authority that laded only one year? It 
18 very probable, fays our author, that in the fame di« 
ploma the emperor Anafkafius made Clovis proconful: 
And I fay, it is very probable he did not. With regard 
to a fa6b for which there is no foundation, the authority 
of him who denies is equal to that of him who affirms* 
But I have alfo a reafon for denying it. Gregory of 
Tours, who mentions the confulate, fays never a word 
concerning the proconfulate. And even this procon* 
folate could have lafled only about fix months. Clovis 
died a year and a half after he was made conful; and we 
cannot pretend to make the proconfulate an hereditary 
office. In fine, when the confulate, and if you will 
the proconfulate, were conferred upon him, he was 
alteady mailer of the monarchy, and all his rights were, 
cftablilhed. 

$ Tome it. book iii. ahap. xviii. p. %yo. 
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The fecond proof alledged bf the Abbe du Bos^ is 
the renunciation made by the emperor Jiiftinian, in 
favour of the children and grandchildren of Clovisy of 
all the rights of the empire over GauL I could fay a 
great deal concerning this renunciation. We may }»dgc 
of the regard (hewn to it by the kinga of the~ Franks^ 
from the manner in which they performed the coodi'don 
of it. Befides, the kings of the Franks were mafters, 
and peaceable fovereigns of Gaul: Juftinian had not one 
foot of ground in that country; the weftcrn empire had 
been deftroyed a long time before ; and the eaftern em- 
pire had no right to Gaul, but as reprefenting the em- 
peror of the weft. Thcfe were rights to rights ; the 
monarchy of the Franks was already founded ; the 
regulation of their eftablifliment was made; the recipro- 
cal rights of the perfons, and of the different nations 
who lived in the monarchy, were agreed on ; the laws 
of each nation were given, and even reduced mto writing. 
What could therefore that foreign renunciation avail td 
a government already eftablifhed? 

What can the Abb6 du Bos mean by making fuch 
a parade of the declamations of all thofe bifhops, who 
in the midft of the diforder, confufion, and total fub- 
verfion of the (late, as well as in the ravages of conqueft, 
endeavour to flatter the conqueror? What elfe is implied 
by flattering, but the weaknefs of him who is obliged 
to flatter? What does rhetoric and poetry prove, but 
the ufe of thofe very arts? Is it poifible to help being 
furprifcd at Gregory of Tours, who, after mentioning 
the afTafiinations committed by Ciovis, fays, that God 
laid his enemies every day at his feet, becaufe he walked 
in his ways? Who doubts but the clergy were glad of 
Clovls's converfion, and that they even reaped great 
advantages from it ? but who doubts at the fame time, 
that the people experienced all the miferies of conqueft, 
and that the Roman government fubmitted to that of 
the Franks? The Franks were neither willing nor able 
to. make a total change, and few conquerors were ever 
feized with fo great a degree of madnefs. But, to rea- 
der all the Abbe du Bos's confcqueaccs true, they mud 
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pot only have made no change amongft the Roman6» but 
they muft have even changed therafelves. 

I could undertake to prove, by following this author's 
method, that the Greeks never conquered Perfia. I 
%$rould fet out with noentioning the treaties which fome 
of their cities concluded with the Perlians: I would 
mention the Greeks who were in Periian pay, as the 
Franks were in the pay of the Romans. And, if Alex- 
ander entered the Perfian territories, befieged, took, and 
defbroyed the city of Tyre, it was only a particular 
affair like that of Syagrius. But behold the Jewifh 
pontiff goes out to meet hinv. Liflen to the oracle of 
Jupiter Hammon. RecoUedt how he had been predicted 
at Gordium. See what a number of towns croud, as it 
were, to fubmit to him, and how all the fatraps and 
grandees come to pay him obeifance. He puts on the 
Ferfian drefs; this is Clovis's confular robe. Does not 
Darius offer him one half of his kingdom? Is not Darius 
affaHinated like a tyrant? Do not the mother and wife 
of Darius weep at the death of Alexander ? Were 
Quintus Curtius, Arrian, or Plutarch, Alexander's 
contemporaries ? Has not the invention of § printing 
afforded us great lights, which thofe authors wanted? 
Such is the Hillory of the ** eUablifliment of the Freq^b 
ff monarchy in Gaul." 



CHAP. XXV. 

Of the French nohiruy, 

TTHE Abbe du Bos maintains, tliat, at the cbm- 
^ mencement of our monarchy, thtre was only one 
order of citizens among the Franks. This affcriion, fo' 
injurious to the noble blood of our principal families, u 
equally affronting to the three great houfcs which fuc- 
/ceffivcly governed this realm. The origin of their 

^ See thi; preliminary dificpiirre of the Abbe du ^oi, 
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grandeur would not therefore be loft in oblivion, nif^ht 
and time. Hiftory would point out the ages when they 
were common families; and, to make Childeric, Pepin, 
and Hugh Capet gentlemen, we (hould be obliged to 
triice their pedigree among the Romans or Saxons, that 
if, among the conquered nations. 

This author grounds * his opinion on the Salic law. 
By this law, he fays, it plainly appears, that there were 
not two different orders of citizens among the Franks: 
it allowed a compofition f of two hundred fous for the 
murder of any Frank whatfoever; but among the Ro* 
mans it diftinguifhed the king's gucft, for whofe death 
It gave a compofition of three hundred fous, from the 
Roman proprietor, to whom it granted a hundred, and 
from the Roman tributary, to whom it gave only a 
compoiition of forty-five. And, as the difference of 
ihe compofitbns formed the principal diftindion, he 
concludes, th^t there was but one order of citizens 
among the Franks, and three among the Romans. 
' It is aftonifhing that his very miftake did not fet him 
right. In fa6^, it would have been vaftly extraordinary 
that the Roman nobih'ty, who lived under the domination 
of the Franks, fhouM have a larger compofition, and 
bein perfons of much greater importance than the moft 
i)luffrious among the Franks, and their greateft general. 
What probability is there, that the conquering nation 
(hould have fo little refpcA for thcmfelves, and fo great 
9 regard for thf conquered people? Befides, our author 
quotes the laws of other barbarous nations, which prove 
that they had different orders of citizens. Now, it 
would be very extraordinary indeed, that this general 
rule fhould have faile4 only among the Franks i This 
ought to have made him conclude either that he did not 
rightly underftand, or that he mifapplied the paffagat of 
the Salic law; which is adually the cafe. 



* See the eflabUflimeqt of the French monarchy, vol. iii. book 6, 
fhap. 4. p. 304. 

t He cites the 44th title of this law, and the law of the RiPU^r 
rians^ tit. 7 and 36. 
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Upon openif^g this law, we ftnd that the compofitioiK 
£br the death of ao aotruftio *| that 1% of the king's 
vaiTal, was fix hundred fousi and that for the death of a 
Ro«nan, who was the f king's gueft, was only three hun* 
dred. We find there that % the compofitioo for the 
death of an ordinary Frank || was two hundred fous, and 
for the death of an ordinary Roman § only one hundred., 
For the death of a Roman ^ tributapy^ who was a kind 
of bondoaan or freenBaB« they paid a conipofition of forty 
five fous: But I (hall take no notice of this, no more than 
of the compolition for the murder of a Frank bondman 
ori)f a Frank freedman, becaulie this third order of per* 
ibss is out of the queftion. 

What does oor author do? He is quite filent in refpedl 
to the firft order of peribns among the Franks; that is, 
the article relating to the antrudio; and after wards^ 
upon consparing the ordinary Frank, for whofe death 
they paid a compolition of two hundred fous^ with thoie 
whom he diflingui^s under three orders among the 
Romans, and for whofe death they paid different convpo* 
fitions, he Bnds that there was only one order of citizeoa 
among the Franks^ and that there were three among the 
the Romans. 

As this gentleman is of opinion that there was only 
one order of citizens among the Franks, it would have 
been lucky for him that there had been only one order 
alfo among the Burgundians, becaufe their kingdom con- 
Aituted one of the principal parts of our monarchy. But 



• «« Qui in tnifte dominica eft,," tit. 44. fc(Sfc. 4. and thisVc- 
lates to the i jth formulaxy of Marculfu* de reps antwftione. See 
aUb tit. 66. of the Salic law, feA. 3. atid 4. aod the title 74. and 
the law of the Ripuarians, tit. 11. and the Capitulary of Charles 
the Bald apud Carifutcum, in the year S77» chsp ao.. 

f Salic law tit. 44. fed..6.> 

% Salic law, tit. 44* fe^- 4- 

I Tit. 44* fe<ft- Z- 

$ Tit. 41 fea 15. 

• SaGc law, tk. 44- fcS. f. 

Vol. n. Hh 
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In their codes f we find three fort« of compofittons, one 
for the Burgundian or Roman nobilicyy the other for the 
Burgundians or Romans of a middling condition, and 
the third for thofe of a lower rank in both nations. He 
has not quoted this law. 

It 18 very extraordinary to fee in what manner he 
evades thofe * paflages which prefs him hard on all fides. 
If you fpeak to him of the grandees, lords, and the no- 
bility, thefe, he fays, are mere diftin^ions of refped, and 
not of order; they are things of courteTy, and not prero- 
gatives of law; or elfe, he fays, thofe people belonged to 
the king's council; nay, they pofllbly might be Romans: 
but ftill there was only one order of citizens among the 
Franks. On the other hand, if you ^eak to bim of 
ibme Franks of an inferior rank f, he fays they are 
bondmen; and thus he interprets the decree of Childebert. 
But I muft flop here a little, to enquire further into this 
decree. Our author has rendered it famous by availing 
himfclf of it, in order to prove two things : The one f , 
that all the compofitions we meet with in the laws of 
the Barbarians were only civil interefts added to corporal 
punifhmcnts, which entirely fubverts all the ancient re- 
cords; the other, that all freemen were judged dire^ly and 
immediately by the king ||, which is contradi6ied by an 
infinite number of paifages and authorities that inform us 
pf the f judiciary order of thofe tiooei, 

t " Si quia quolibet cafu den tern optimati Borgundiool vel 
*f Romano nobili czcuiTerit, folidos viginti quinqoe cegatnr exfol- 
** vere ; de mediocribua perfonis ingenuU, tarn 3tirgrundioQU>ui 
*< quam Romania, (i dens excufliis fiierit, decern folidis compooat 
*< tur; de inferioribus perfonis, quinque folidis.** Art, i, %. and j. 
(//. 26. offhe law of the Burgundians* 

* Eftablifliment ^f the French monarchy, voL lit. book ^ 
chap. 4. and 5. 

f lb. chap. V. p. 3igr, and 310. 

I lb. chap. iv. p. 307. and 308. 

H Ib^ p. 309. and in the following chapter, p. 319. and 320. 

% See book zzviii. of this work, chap. 28. and book zzxL 
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This decre«9 which was made in an aflembly * of the 
nation^ fay 89 that if the judge finds a notorious robber, 
he muft command him to be tied, in order to be carried 
before the king, Ji Francus fuerit; but if he is a weaker 
perfon, (debillor perforia)^ he fhall be hanged upon the 
fpot. According to the Abbe du Bos, Franctu is a 
freeman, debilior perfona is a bondman. I fhall defer 
entering for a moment into the fignification of the word 
J^$t/incWf and begin with examining what can be under- 
fkood by thefe words, a weaker perfon. In all languages 
whatfoe?er, every comparative neceflarily fuppofeth three 
terms, the greateft, the lefler and the fmalleft. If none 
were here meant but freemen and bondmen, they' would 
have faid a hondmanf and not a man of UJfer power* 
Wherefore debilior perftma does not fignify a bondman^ 
hut a perfon of fuperior condition to a bondman. Upon 
this fuppo(ition, Francus cannot mean a freeman, but a 
powerful man; and this word is taken here in that ac- 
ceptation, becaufe among the Franks there were always 
men who had a greater power in the ftate, and it was 
more difficult for the judge or count to chaflife them* 
This explication agrees very well with a great number 
of capitularies f , where we find the cafes in which the 
criminals were to be carried before the king, and thofe 
in which it was otherwife. * > 

We find in the life of Lewis le Debonnaire j:, written 
by Tegan, that the bifhops were the principal caufe of 
the humiliation of this emperor, efpecially thofe who 
had been bondmen, and thofe who were born among the 
Barbarians. Tegan thus addreffes Hebo, whom this 
prince had drawn from the flate of fervitude, and made 



* ** Itaque colonia convenit et ita hannivimus, ut unurquifque 
** judex criminofum latronem ut audierit, ad cafam fuam ambu- 
«* Jet ipfum ligare facial; ita ut fi Francus fuerit, ad noftram prse* 
<« fentiam dirifjratur; et fi debilior perfona fuerit, in loca pendatur.** 
Capitulary of Balufius's editioti, tome u p. 19. 

t See book xzviii. of this work, chap. 28. and ^ook xxxi* 
chap. 8. 



t Chap. 43 and 44. 

Hh a 
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Archbifhop of Rhetms. ** What recompeHcc % did the 
** emperor receive from you for fo many benefits ? He 
** made you a freeman, but did not ennoble you becaafc 
^* he could not give you nobility, after having given you 
** your, liberty," 

This difcourfe, which proves fo ftrongly the two 
orders of citizens, does not at all confound the Abbe 
du Bos. He anfwcrs thus * : <* The meaning of this 
** paifage is not, that Lewis le Debonnaire was incapa- 
** ble oiF introducing Hebo into the order of nobility. 
^ Hebo, as archbifhop of Rheims, muft have been of 
** the firft order, fupciior to that of the nobility." But 
I -leave the reader to judge whether this be not the 
meaBing of that pafiage; I leave him to judge whether 
there can be any quefiton here concerning a precedency 
of the clergy over the nobility* ** This paflkge provti 
« only," continues the fame writer t» " that the frce- 
** born fubjefts were qualified as noblemen: in the com* 
** mon acceptation, noblemen, and men who are freebom 
** have, for this long time, (ignified the fame thing.'* 
What! becaufe fon^e of our burghers have lately aflbmed 
the quality of noblemen,- (hall a paflkge of the life of 
Lewis le Debonnaire be applied to this fort of people ? 
*« And perhaps," continues he ftiii ||, ** Hebo had not 
<<*been a bondman among the Franks, but among the 
*< Sasons, or ibme other German nation, where the 
•* people were divided into fevcral orders." Then, be- 
caufe of the Abb6 du Bos's perhaps , there muft have 
been no nobility among the nation of the Franks. But 
he never applied a perhaps fo badly. We have feen that 
Tcgan § diilingttilhes the biihops, who had oppofed 
Lewis le Debonnaire, fome of whom had been bond- 

I " O qualem remttfierfttibiietn reddidtfti «U fecit te libemn non 
** oebilein, quod impoffiUe eft poft Hbertatem.*' lUd, 

* Eftablifhinent of the French fnonarchy,.Y)Dl. tti. bode vi. chap. 
4.pagc3, 6. 

t Ibid. g Ibid. 

- § " Omnes epifcopi moldli fueront Lodovico, et mazime ii 
** quos e fervili conditione honoratos habebat, com his qui ex bar* 
** baris nationibus ad hoc faftigium perditAi foot.*' De^ejiss La^ 
dovki Pit, caj^» 43 et 44. 
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■flacn, aDti others of a barbanms nation. Hebo belonged 
to the drfty and not to the feoond. Befides, I do not- 
ice how a bondman, fiich as Hebo, can be faid to have 
heea % Saxon or a German ; a bondman has no family, 
and confcquefitly bo nation. Lewts le Debonnaire roa- 
numiiTed Hebo; and, as bondmen after thetr manu* 
foiflion embraced the law of their maders/ Hebo was 
iiecome a Frank, and not a Saxon or German. 

I have been hitherto ailing offen lively ; it i« now 
time to defend myfelf« it wiU be objected to me, that 
indeed the body of the aatraftios formed a diilindt order 
in tke ftate fmm that of the freemen : But, as the fiefs 
mere at fir ft precarioua, ^and afterwards for life, this 
toidd not form a nobl^efs of defcent, finee the prero- 
gatives were not annexed to an hereditary fief This is 
die «l|eiftion which induced M. de Valois to think, that 
there was only oiie order of citizens among the Franks; 
an opinion which the Abb^ da Bos has borrowed of 
him, and which he has abfoltitely fpoiled with fo many 
bad arguments. B« that as it may, it ts not the Ahhi 
du Bos that could make this obj«6Uon $ for, after having 
given three orders of Roman nobility, and the quality 
of the king^a gueft for the firft, he could not pretend to 
fay, that this title was a greater mark of a noble defcent 
than that of antruftio. But I mufl give a dire6l anfwer. 
The antruilios, or tritlty men, were not fuch, becaufe 
they were poflelkd of a fief, bat they had a fief given 
them, becaufe they were antruflrios or trufly men. 
^ The reader may pleafe to recollcA what has been faid in 
the beginning of this book. They had not at that 
time, as they had afterwards, the fame fief; but, if they 
had not that, they had another, becaufe the fiefs were 
given on account of their birth, and becaufe they were 
often given in the afTemblies of the nation; and in fine^ 
becaufe, as it was the interefl of the nobility to have 
them, it was likewife the king's interefl to give them. 
Thcfe families were diftinguifhed by their dignity of 
trufly men, and by the prerogative of being qualified to 
Yow fealty for a fief. In the following book *| I fhall 



• Chap. %u 

- Hh3 
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(bew, that by the ctrcumftances of time there were free- 
mtn, who were permitted to enjoy this great prerogative, 
and con&quentljT to enter into the order of nobility. 
Xt wa3 not fo at the time of Gontram» and hit iiephew 
Chlldebert; 1>ut fo it was at the time of Charlemagne* 
But though* in that prince's reig&y the freemen were not 
incapable of poirtfiing dch, yet it appears by the above- 
cited palfage of Tegan, that the freedmen were abfolutely 
excluded. Will the Abh6 du Bos *r who carries us to 
Turkey to give us an idea of the ancient French nobility ; 
will he, 1 fay* pretend that they ever complained in 
Turkey of the elevation of people of low birth to the 
honours and dignities of the /ilatey as they complained 
under Lewis le Debonn%ire and Charles the Bald? 
There was no complaint of this kind under Charle* 
magne* becaufe this prince always diftinguifhed the an- 
cient from the new families; which Lewis le Deboii« 
naire and Charles the Bald did not. 

The public (hould not forget the obligation it has t» 
the Abb^ du Bos for fevefal excellent performances, ll 
IS by thefe works* and not by his hiftory of the efiablifli- 
ment of the French monarchy* we ought to judge - of 
his merit. He fell into very great ndiflakes* becaufe he 
had more in view the Count of Boulanvillier's works 
than his own fubjefi. 

From all thefe criticifms I (hall draw only one reflect 
tion : If fo great a man was miftaken* what oi^ht not I 
to fear? 

t Efiabfifiiment pf the French monarcby* vol. iii. book vn 
idiap. 4, page 301* 
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BOOK XXXI. 

Theory of the Feudal Laws among the Franks, iit 
the relation they bear to the rerolutions of their 
Monarchy. 

CHAP. L 

Changei in the offices and in tie Jlefr* Of the majors of the 
palace. 

THE counts at firft were fent into the diftri£t» ooljf' 
for a year; but they foon purchafed the continua* 
tioQ of their offices. Of this wie have an example in 
the reign of Clovis's grandchildren. A perfon named 
Peonius * was count in the city of Auxerre; he fent hit 
fon Mommulus with money to Gontram, to prevail upon 
him to continue him in his Employment; the fon gave 
the money for himfelf, and obtained the father's place. 
The kings had already begun to fpoil their own favours. 
Though by the laws of the kingdom the fiefs were 
precarious, yet they were neither given nor ^taken away 
m a capricious and arbitrary manner; nay, they were 
generally one of the principal fubjedis debated in the 
national alTemblies. It is natural however to imagine 
that corruption had feized this* as well as the other 
article, and that the poiTeOion of the fiefs, like that of 
the counties, was continued for money. 
^ I (hall (how in the courfe of this book f , that, in- 
dependently of the grants which the princes made for 
a certain time, there were others in perpetuity. The 
Gonrt wanted to revoke the grants that had been made ; 

* Gregory of Toun, book iv. chap. 4a« 
t Chap. 7. ' 
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This occafioned a general difcontent in the nation, and 
"was foon followed with that revolution famous in the 
French hiftory» whofe firft epoch was the amazing fpec* 
tacle of the execution of Brunechild. 

It appears at firft extraordinary, that this queen, who 
Was daughter, (ifter, and mother to fo many kings, a 
princefs to this very day famous for works worthy of an 
Ifcdiie or a Roman proconfut, %orn with an admirable 
genius for affairs, endowed with qualities To loo^ re- 
ceded, fhould fee herfelf of a fudden * expofed to fo 
tedious, fo (hameful, fo a cruel a punifhment, by a 
king f whofe authority ¥iras but indifferently eftabliihed 
in the nation, if (he had not incurred that nation's dif^ 
pleafure for fome particular caufe. Clotarius reproached- 
her i with the mwder often kings : but two of tbcm ht 
had put to death himfelf : the death of fome of the 
others was owing to chance, or to the villainy of another 
^aeen, and a nation tKat had permitted Fredeganda H 
to die in her bed, that had even op^ofed the punifhment 
of her flagitious crimes, ought to have been very iiidiffe* 
lent ia refpe^ to thofe of Brunechild- 

She was put upon a camel, and led i^otninioufly 
through the army ; a certain figa that fhe had given 

freat o£(ence to that army. Frcdegarius i^elates, that 
'rotarius §i Brunechild's favourite, llnpped the lords of 
their property^ and filled the Exchequer with the plun- 
der; that he humbled the nobility^ ^nd that no perfon 
could be fure of continuing in any of&ce or employmeat« 
The army confpired again (I him, and he was Jiabbed 
in his teat; but Brunechildi either by revengtiig hia 



* Freflegarxui*s chronicle, chap. 43. 

f Ciouritis II. foD of Cl^pericf, and father of iHg^hetU 

{ Fredegsrint's chronicle, chap. 44. 

I See GregoTfc/i Tmn^ hook vm. «hap. $t* 

5 •* Sseva ilii fait contra peifonab iniquitas, fifco nimiutn trihttenSf 
«* dc rebus perfooarum ingeoiofe fifcum velleos implere ■ ■ vt 
V nullas rcperitetur qol^a<d«m qaem arHptieret ^•tttiffie t4!bjt* 
f aure.*' JFt(Jei> cbrm^ fbaf, a;, in tkevear 605. 
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dcftth ♦, or by purfuing the fame plan, became every day 
Biore odtoos to the nation f. 

Clotarius, ambitious of reigning alone, infianied tnofe^ 
t)Ter with the moft furious revenge, and fure of pcrifhing 
if BroiKchild's children got the upper hand, entered into 
a confpiracy againit himfE:1f;^nd, whether it was owing to 
ignorance, or to the neceffity of hir circumftances, he be* 
canne Brunechild's accufer, and made a terrible example 
of that princefs. 

Warnacharius had been the very foul of the con&iracy 
formed againft Bruncchild, being at that time ma^r of 
Burgundy, he made Clotarius confent :f that he fhoxM 
not be difplaced while he lived. By this means the 
foayor could no longer be in the fame cafe, ae the Fretich 
lords before that tin^e; and thrs authority began to ten* 
der itfelf independent of the regal dignity. 

It was Bruncchild'a unhappy regency which had 
cxafperated the nation. As long as the laws fubfifted in 
thetr full force, no one could complain (or having been 
deprived of a fief, fince the law did not beftow it upon 
him in perpetuity. But, when Sefs came to be acquired 
by avarice, by bad pra^^ices and corruption, they com* 
plained of being deprived, by irregular means, of things 
that had been irregularly acquired. Perhaps, if the 
public good had been the motive of the revocation of 
thefe grants, nothing would have been faid; but they 
made a fhow of order, without concealing the corruption $ 
the fifcal rights were claimed, in order to lavi(h tlie 
public treafure, aivd grants were no longer the reward or 
the encouragement of fervices. Bruncchild, through a 
corrupt fpirit, wanted to reform the abufcs of the ancient 
corruption. Her caprices did not proceed from weak- 
nefs; the vaJOfals and the great officers, thinking them&lvcft 
in danger, prevented their own by her ruin. 

• Ibid. cap. »8. in the year 607. 

t Ibid cap. 41. in the year 613. " Burgondbe arones, tam 
** epifcopi <|uani ceteri leudes, timentes Brunichiidum, et odium. 
'* in cum habentes, confitiuminiefltes, i&c.*' 

I Ibid. chap. 43. in the year 613. « Sacramento a Clotario 
** accepto^nc uoquam vitas fus temporibus degradaretur." 
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We are far from having all the records of what wat 
tranfai^ed in thofe days; and the writers of chronicles, 
whoanderftood very near as much of the hiilory of their 
timei as our country clowns know of ours, were extreme- 
ly barren. And yet we have a conftitution of Clotariua. 
given in the council * of Paris for the reformation of 
abufes f» which (hows that this prince put a ftop to the 
complaints that had occafioned the revolution. On the 
one handy he confirms X all the grants that had been made 
or confirmed by the kings his predeceffors, and on the 
othe^ he ordains || that whatever had been taken from 
his vaiTals fhould be reilored to them. 

This was not the only conceflion the king made la 
this council; he enjoined, that whatever had been inno* 
vated, in oppofition to the privileges of the clergy, (hould 
be correftcd •, and he moderated the influence of the 
court in the eledkions f of hi (hops. He even reformed 
the fifcal affairs, ordaining that all the new cenfufes ^ 
Ihould be abolished, and that they (hould not levy any 
toll II e{labli(hed finge the death of Gontram, Sigebert, 
and Chilperic; that is, he abolifhed whatever had been 
done during the regencies of Fredcgunda and Brune« 

• Some time after Bruncchild's execution in the year 615, See - 
Balufius't edition of the capitularies, page 2 1. 

t " Quae contra rationis ordinem a<%a Tel ordin^ta funt, ne ia 
•• antea, quod avertat diviaitas, contingant, difpolfaerimus, Chnf^o 
** prsefule, per hujus edi^i teoorem generaliter emendare.*' Ibid, 
mrt, 16. 

\ Ibid. art. ] 6. 

I Ibid. art. 17. 

• " Et quod per tempera ox hoc prateritiiirom eft, vcl dchiac 
« perpetuaiiter obfcrvttur." 

t " Ita ut eplfcopo dccedente', in loco xpfius, qui a metropoli- 
•* tano ordinari debet, cum principalibus a clero ct populo eligatnr; 
•• et (i perfona condigna fucrit, per ordii^ationem principis ordiac- 
** tur : vcl certc (i de palacio eHgitur,.per meritum perfons ct doc- 
•• trine ordinetur." Ibid.ari.i.. 

t '* Ut ubicunque cenfat novus impic additui eft, emendetor.'* 
Art, a, • 

jj Ibid. art. 9. 
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child. He forhade the driving of his cattle * to graze 
in private people's grounds; and we fhall prefcnily fee 
that the reformation was fUll more generalj and extended 
even to civil affairs* 



CHAP. 11. 

How the civil government wot reformed* 

HITHERTO the nation had given marks of impa- 
tience and levity, in refpedt to the choice or con- 
duct of her mafters; ihe had regulated their differences, 
and obliged them to come to an agreement amongft 
themfelves. But now (he did what before was quite 
unexampled; (he caft her eyes on her adual fituation, 
examined the laws coolly, provided againft their infuffi. 
ciency, put a ftop to violence, and moderated the regal 
power. 

The mafcoline, bold, and infolent regencies of Frc* 
degunda and Brunechild, had lefs furprifed than warned 
the nation. , Fredegunda had defended her villainies by 
new villainies; (he had juftified her poifonings and affafii« 
nations by poifonings and affaffinations, and had behaved 
in fuch a manner, that her outrages were rather of a pri- 
jvate than public nature. Fredegunda did more mifchief; 
Brunechild threatened more. In this crifis, the nation 
was not fatisfied with fetting the feudal government to 
rights, (he was alfo determined to fecure her civil govern* 
ment ; for the latter was rather more corrupt than the 
former } and this corruption was fo much the more dan* 
gerous, as it was more ancient, and depended more, in 
fome meafure, on the abufe of manners than on that of 
laws. 

The hiftory of Gregory of Tours (hews us, on the one 
hand, a fierce and barbarous nation, and, on the other, 
kings of as bad a chara^^r. Thefe princes were bloody, 
imjuft, and cruel, becaufe all the nation were fo. if 

• Ibid. art. *l. 
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ChrtAianity feemcd fonaetimes to iibften theni,, it was. 
only by the terror which this religion imprints on the 
guilty ( the church fupported herfelf againft them by the 
miracles and prodigies of her faints. The kings were 
not addidlcd to facrilegc, becaufc they dreaded the puni/h- 
ments inflifted on facrilegious people; but this excepted^ 
thef committed, cithei in their palRon or in cool blood, 
all manner of crimes and injuftice, becaufe in thefe the 
revengeful, hand of the Deity did not appear fo vifiblc. 
The Franks, as I have already obferred, bore with bloody 
kings, becaufe they were fond of blood themfelves; they 
were not afFe€^ed with the wickednefs and extortioBs of 
their princes, becaufe this was their own charader. 
There had been a great many laws eftabliftvcd, but the 
king rendered them ail ufelefs by a kind of letters called 
precepts*, which fubvcrted thofe laws: Thefe were in 
the nature of the refcripts of the Roman Emperors, 
whether it be that our kings borrowed this ufage of 
them, or derived it from their own natural difpofitioa. 
We fee in Gregofy of Tours, how they committed mur- 
ders in cool blood, and put the accufed to death, who 
had not been fo much as heard; they gave precepts f 
for illicit marriages; they gave them for depriving rela- 
tiona of their rights; and they gave theni, in fine, to qjua* 
Itfy men to noiarry confecrated virgins. Th€y_Jid not 
indeed make laws of their own authority » but they fuil 
pended the execution of thole that had been already 
made. 

Clotarhis's conftitntion redrefled all thefe grievancet^ 
no one % could any longer be condemned without being 
heard ; relations || were made %o fucceed according to the 

* They were orders which the king fent to the judges to do or 
to tolerate things contrary to law. 

t Sec Gregory of Tours, book iv. page %%y. Both mur hifti>. 
ry and the charters are full of this; ^nd the extent of thefe ahufei 
appe&rs efpecially in Clotarius*8 conft^ution, inferted io the editi«a 
of the capitniarirs made to reform the|n. fiiduiiuft's editioiij 
page 7. 

I Article %%. 

I Ibid, article 6. 
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order eftabliihed by law; all precepts for marry log reli* 
gioos women were made null *» and tbofe who had ob- 
tained and made ufe of them were feverely punifhed. 
We might, know perhaps more exa^y hie determinations 
with regard to thefc precepts, if the thirteenth and the 
two next artides of this decree had i)ot been loft chiough 
the injury of time. We have only thefirHwor^^ of this 
thirteenth article, ordaining that the precepts fhall be 
obfervedy which cannot be undcr&ood of thofe he had 
juft abolifhed by the (amc law. We have another con- 
ftitution f by the lame pcince, which is relative to his 
decree, and corre^ks in the (ame neianaer every article of 
the abufes of the precepts* 

True it is that Balufius, finding this conftitution with- 
out date, and without the name of the place where it 
was given, attributes it to Clotarius I. But I fay it be^ 
longs to Clotarius II. for three reafons. i« It fays that 
the king will preferve the immunities granted | to the 
churches by his father and grandfather. What immu- 
nities could the churches receive from Childeric grand- 
father of Clotanus 1. ^ho was not a CbriHian, and who 
lived even before the foundation of the monarchy? Biit 
if we attribute this decree to Clotarius U. we (hall find 
his grandfather to have been this very Clotarius I. who 
made immenfe donations to the church, with a view of 
expiating the murder of his fon Cramne, wliom he had 
ordered to be burnt, together with his wife and child ren% 
2. The abufes redreffed by this conftitution were ftill 
fubfifting after the death of Clotarius I. and were even 
carried to their higheft extravagance during the weaknefs 
of Gontram's reign, the cruelty of that of Chilperic, and 
the execrable regencies of 'Fredegunda and Brunechild, 
Now, is it pofiible that the natioo could have bore with 

• Ibid, article 18. - 

t lo B^lufius's edition of the capitularies, tome i. page 7. 
i 

I hi the preceding book I have made mention of thefc immu- 
oities, which were grants of judicial rights, and contained proht- ' 
\MXio9M to the regal judges to perform any fandtion in the territory', 
and were equivalent to the eredion or grant of a fief. 

VoL^ II. I i 

Digitized by VjOOQ IC 



jyi THE SPIRIT OF LAWS. Book KXXI. 

, grievances fo folemnly profcribed» without ever complainT 
ing of the continual repetition of tbofe grievances? It is 
pofiible that fhe could forbear doing at that time what 
flie did afterwards, when Childeric II. renewing the old 
opprefSons *> (he prefled him to ordain f that the law 
s|nd cuftpms (Kould be complied with as formerly in ju- 
d icial proceedings. 

In fine, as this eonftitution was made to vedrefs griev« 
?inces, it cannot relate to Clotarius I. iince there were 
no complainPts of this kind in his reign, and his authority 
was weU eAabli(hed throughout the kingdom, efpecially 
at the time in which they place this eonftitution ; wherct 
as it agrees very well with the events .which happene4 
during the reign of Clotarius II. which produced a re- 
volution in the political ftate of the kingdom. We mu^ 
^lear up hiftory by the laws, and the layrs by hiftorr. 

CHAP. Ill, 
jftuhority of the mayors ofthepalaceu 

I TO OK notice that Clotarius 11. had promifed not t^ 
deprive Warnacharius of his mayor's place during 
life. This revolution had another tfFc&; before this 
time the mayor was the king's officer, but now he became 
the officer of the people ; he was ^hofen before by thf 
king, and now by the nation* Before the revolution, 
Protarius had been made mayor by Theodorip, and Lan- 
deric j| by Fredegunda; but § af(er that, the mayorf 
^ere chofen by the nation ^. 

* He began to reign towards the year 670. 
t See the life of St. Leger. 

g " Inftigante Brunechildc* Th^odorica jubenu.'* ^r<i$ganu5^ 
fhap. 47. in the year 60U. 

§ Gefla rent Francorum, cap. 36. • 

* See Fredegartas*8 chronicle, chap. 54. in the year 6x6, a^ 
his anonymous continuator, chap. lor. in^the 'feu t^S' s°d chsp? 
105, in the year 715. Aimoin, book iv. chap. 15. Egiohard, life 

• i gharkmagnei chap. 48. Gclla rcrum francorum, chap. 45. 
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We maft not therefore confound^ m fome authors hav« 
lione, thefe mayors of the palace with tiiofe who neere 
pofTeiTed of this dignity befo<-e the death of Brunechild ; 
the king's mayots with tbofe of the kihgddoi. We fee 
by. the law of the Burgundianp, that among thenvahc 
office of mayor was not one of the firft in the iiate *, 
nor was it one of the moft eminent under the firft kings 
of the Franks f. 

Clotarius removed the api^rehenfions of thofe who 
were pofTeiTed of employments.'and Befs; and, when after 
the death of Warnacharius || he aiked the lords affcmbled 
at Troyes, who is it they would piit in his place?, they 
cried out they would chufe no one; and» petitioning for 
his favoiiri they cntruiled themfelves entirely into his 
hands, 

Dagobett feuoited the whok monarchy ia the fame 
manner as his father) |he nation had a thorough confi« 
dence in htm, and appointed 60 mayor. This prince* 
finding himfelf at liberty, and elated by his viAorie^t ft* 
fumed Brunechild's plan< But this fucceeded fo ill, that 
the vaflals of Auftrafia let themfelvcs § be beaten by the 
Sclavonians, and returned home, fo that the marches ot 
Auilrafia were left a prey to the barbarisms* 
- He determined then to make anofier to the Auftra- 
fians of refigniog Auftrafia to htsfon Sigibert, toge- 
ther with a treafure, and to put the government ^f the 
kingdom and of the palace into the hands of Cumbert 

'* See! the law of the Burgundtans in pmf. and fupplement %, to 
It, tit. 13. 

f See Gregory of Tours, boolc ii. chap. 36. 

If ** £0 atino Clotarius cum proceribus et leudibus Burgondii^ 
*( Tfecaflinis conjungitar) Cum eorum cfiet folicitUfe, ii veUent, jam 
** Warnacharia difceiTo, alium in ejus honoris gradum fubliroare. 
** Sed omncs unanimiter denegantes fe nequaquam velle majorem 
** domtts cligerc, rcgi? gratiam obnixe pctentes, cum regc tranfc- 
«« gcre.** / redegariui^s chronicle^ chap. 54. in the year 6 a6. 

4 *" If^am vi^oriam quam Winidi contra Francos menierunt«. 
** non tantum Sclavinorum fortitudo obtiouit, quantum demcntatio 
** Auftrafiorum, dum fe cernebant cum Dagoberto odium incurrifle, 
'' et afiidoe ezpoliarentar/' fredejarius^ s chronicle, chap. 68. in the 
y^ar 630. 

Ha 
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iifliop o( CologM) and of the Dnke Adalj^fas. Fredc* 
garius does doc enter into the particulars of the conven* 
tions then made; but the king confirmed them all by 
^harterv, and Auikafia was immediatdj fecured from 
danger *. 

I>agobert» finding himfelf near his laft end» recom* 
mended his wife Nentechildis and his fon Clovts to the 
care of JEga. The vafTals of Neuftria and Burgundy 
£hofe this young prince for their king f . £ga and 
Nentechildis had the government of % the palace; they re- 
. ftored whatever Dagobert had taken |) ; and complaints 
ceafed in Neuftria and Burgundy, as they had ceafcd 
before in Auilrafia. 

After the death of jEga, the queen Nentechildis § en- 
gaged the lords of Burgundy to chufe Floachatus for their 
mayor. The latter difpatched letters to the biihops and 
chief lords of the kinjrdom of Burgundy, by which hm 
jM-omiied to preferve their honours and dignities * for 
ever, that is, during life* He confirmed his word by 
oath. This k the period f » at which the author of 
the treatrff of the mayors of the palace fixes the admini- 
iiration of the kingdom by thofe officers. 

Fredegarius, being a Burgundian, has entered into a 
more minute detail as to what concerns the mayors of 
Burgundy, at the time of the revolution of which we 
are Q>eaking, than as to wliat relates to the mayors of 
AuArafia and Neuftria. But the conventions made i» 

*** ** Ddnceps Aaflrafii, eonim flodio, limltem ctregmim Fran- 
<* corufii contra Winttlos utiliter defenfaiTe nofcuntur." Fredeg^ 
rhn*s cbronkUy chap. 75. io the year 631. 

. f Fredtfgariu&'s chronicle, chap. 79. id the year 62,^, 

t Ibid. 1^ Ibid. chap. 80. in 639. 

$ Ibid. cbap. S9. in the year 64 x. 

* • Ibid, cap. 89. " Floachatus cun&is ducibus a regno Burgnn- 
*< diz feu et pontificibus, per eplf^olam etiaoi et facraniemis fir* 
** mavit unicuique gradum honoris et dignitatem, feu et aniicitiam, 
•* pcrpctub confervarc." 

t «* Deinceps a tcmporibus Clodovei, qui fuit filins Dagoberti 
" inclyti regis, pater vero 1 heod<n-ici, regnum Francorum drci- 
•* dens, per majores domus cocpit ordinarii." Dt majorihus donm rcgU, 
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Burgundy w<?re for the very fame reafons agreed to 111 
Neu(iria.and AuftraHa. 

The nation thought ft fafer to lodge the power in th« 
handB of a mayor, whom (he chofe herfislf, and to whom 
Aie might prefcribe conditions^ than itr thoie of a king 
Whofe powev wa» hereditary. 

C H A P- IV- 

Of the genius bfthe nation in regard to the mayors* 

AGOVERNMENT. in whieh a nation thiTt had! 
an hereditary king^ chofe a perfon who was to 
exercifc the royal authority, feems very extraordinary ^ 
but, independently of. the circum dances of thofe tioies^ 
I find that the notione of the l^raoka in this refpedt Wem 
derived froiii a higher fource. , 

They were descended from the Germans, of whon» 
Tacitus fays *, that in the choice of their king they werd 
determined by hie nobility, and in. that of thctr leader, by 
_ his vdour. This gives tts an idea of the kings of the firft 
taccy and of the mayors of the pakce; the former were 
hereditary, the latter eledive. 

No doubt but thofe princes, who flood up in the afTem-*. 
bly of the nation, and offered themfelves as the condu^ors 
0f an enterprife to fach as were willing to follow them, 
united generally in their own perfoa both the king's au- 
thority and the mayor^s power. By thtir noble blood 
they had attained the royal dignity; and, thtir valbur 
having procured them feveral followera who pitched upon 
them for their leaders, this gave them the power of mayor. 
By the royal dignity oUf firA kings prefkied in the court* 
dnd affcmblies, and gave laws with the confent qH thof« 
liflbmbliesv by the dignity of Duke '^r leader they enter* 
cd upon expeditions, and commanded the armies. 

In order to be acquainted with the genius of the primi- 
tive Franks irt this refpe^, we have only to caft an eye od 

• " Itcges ei nobilitate, daces ex virintc fovittnt.** />' fn^r^* 
C<rm. 
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the condu^ * of Argobaftes, a Frank by Dation, oa 
whom Valentinian had conferred the command of tbe 
army. He (hut the Emperor op in his own pabK:c» where 
he would not fuffer any perfon whomfoever to fpeak t9^ 
hink concerning either civil or military afiairt. Argo* 
baftes did at that time what was afterwards praftifed bj 
the Pepins. 

* C H A P. V. 

In what manner the nuiyort olfkuned ihe command of iie 
armies. 

A S long as the Kingrs commanded their armies in per* 
^^ fon, the nation never thought of chuitng a leader. 
Clovis and his four fons were at the head^of the Franks^ . 
and led them on through a long feries of vidories. The-* 
•bald fon of Theodoberti a young* weak* and fickly 
prince, was the firil f of our kings that confined bimfclf 
to his palace: He refufed to engage in an expedition ia 
Italy againft Narfes, and he had the mortification to fee 
the Franks % chufe themfelves two chiefs, who led them 
againft the enemy. Of the fonr fons of Clotarius 1. Gkm- 
tram t| was the lead fond of commanding his armies; the 
other kings followed this example, and, in order to intruft 
the command without danger into other hands, they 
conferred it upon feveral chiefs or dukes §• 

Innumerable were the inconveniences which thence 
arofe \ all difcipline was loft, no one would any longer 

* See SalpidBi Aleiander, in Gregory of Tours, book ii. 

t In the year $5^ 

\ ** Leutharts vero et Butilinut, tametfi id regi ipTorum mioime 
*^ placebat, b«Ui cum ei8 focietatem inierunt.*' AgtUbias^ book L 
Crtgory of 7ourSt book iv. cbap. 9. 

H Gontram did not even march againft Gondovald, who ftykd 
jilmfelf fon of Clotarius, and claimed hiii (hare of the kingdom. 

• § Sometimes to the number of twenty. Se Gregory of Toan^ 
Vooiv. chap. %j bookviii. chap. 18. and 30. bodk z. chap. 3, 
Dajrobert, who had no mayor in Borgundy, obfenred the fame 
policy, and fent againft the Gafcons ten d^kes, and feveral counts 
Who had no dukes 9ver them. Freie^artui'i ebr^nicle, chap. 78. m 
the year 636. 
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obey. The armies were dreadful only to their own 
country ; they were Ipaden with fpoils, before they had 
reached the enemy. Of thefe miferies we^ have a. very 
lively piAurc in Gregory of Tours *. " How (hall wc 
•« be able to obtain a vidory," faid Gontram f , « we 
** who do not fo much as keep what our anceftors ac« 
<< quired ? Our nation is no longer the fame ■■ ■** 
Strange, that it (hould be on the decline fo early as the 
reign of Clovis's grandchildren! 

It was therefore natural tliat they (hould determine at 
laft upon an only dukci a duke who was to be veiled 
with an authority over this prodigious multitude of 
feudal lords and vaitals, who were now become ftrangera 
to their own engagements ; a duke who was to eftablifh 
the military difcipline, and to put himfelf at the head 
of a nation unhappily pradifed in making war againft 
itfelf. This power was conferred on the mayors of the 
palace* 

The original fun&ion of the mayors of the palace wal 
the management of the king's houfehold. They had 
afterwards, in conjun£lion j: with other officers, the 
political government of the fiefs, and at length they ob« 
tainod the fole difpofal of them. They^had alfo the 
admtniftration of military affairs, and the command oi^ 
the armies; and thefe two employmeati were necefTarily 
conneded with the other two. In thofe days it was 
much more difficult to raife than to command the ar- 
mies; and who but the difpenfer of favours could have 
this authority ? In this martial and independent nation, 
it was prudent to invite, rather than to compel; prudent 
to give away or to promife the fiefs that (hould happea 
to be vacant by the death of the poffeflbr ; prudent, in 
fine, to reward continually, and to caufe preferences to 
be dreaded. It was therefore right that the perfon, who 
bad the fuperintendency of the palace, (hould alfo be ge« 
oeral of the army. 

. * Grdg. of Tours, book viii. ch; 30. & book 1. ch. 5*. 

t Ibid. 

t See the fecond fupplement to the law of the Bucgtrndiaai^ 
tit. ziii. and Gregory of Tourt, book ix. disp. 36. 
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G H A P. VI. 

Seemii efoeha cffhe huimSatloii Oftur' ihgi of At Jirfi race. 



A' 



FTE R Che ezcctitiofi of BnmeeEild, the ntayerf 
were admtaiftraitort of the kin^doai tfnder the 
k«igs$ and tbo»gh they hud ^e management of the 
war, yet the kings were aJway» at the headof t&e ^miea^ 
Mki the ma^or and the nartots fbughn ondct then- cofn^c 
ftiatld. Bof thtf vifliwy * of Dube PcpJo' ower Thieixlo^ 
1^ txA his maf or completed f the degradation of our 
ktngSy and thevt % wl^ch* Charies ^rtef dbtain^d <^ter 
Cbil{Mfrtc and his^ mayor Rainfvoy coofirmed k. Av* 
AmAb triumpked twice ov^i' Neu^ta amd Burgundy ; 
jte4 the may oi^ky of Ad^aila beliig annexed as it were 
G» tll« fiamUy of the Pepinsy. tht« mayoralty and family 
became greatly fuperior to all the reft. The conqaerotai 
itiere then^ afraid left fome perfon- of credit fbould feize 
l/lie king's perfon,. in order to excite difturbanecs. Foe 
tlus reafon they kept f| them in the royal palace a* in a 
k]ft»d of prifon^ and once a-year they^ ftrowcd them to 
(he peoplk. There tkey made ordinances^ binl $ thefe 
were fnch at were drdated by the mayor ;^ they anfweied 
dmbaSadors^ bat the mayor made the anlWrs. This i« 
Ike time mentioned by * hiilorians of the govermnent 
of the mayors over the ktngs, whom they held' m ibb^ 
jediofc 

* See the annalt of Mtftsf in the year 6S7 and d9Sf. 

<f ^ Illift qtiidem notnina regum tmponcBt. ipfe totiiur regni Ifeii 
• bcfls, pfivilcgiom/* fee. AnnaU of Men in the ytm' 6^^^ 

I Annals of Mctz in the year jtg. 

J *< Sedemqiae ilH rcgnlen Cub fua ditione 6)ncefit.'' Htd* 
taoa 719. 

$ Ex chronko Centulefi, lib. ii. ** Vt refponfa (|ux eraf dbc- 
** tus, vel pt>tii» juffas, ex faa Yclut potellate, redderet/' 

* Annals of Mctz, annd 69 1. " Anno priftcipatos PipiDi 
*' fuper Theodoricum.'*-— '-' — ^Annals of Fo)d, or of Lanrilbaa* 
** Pippious dux Francorum obtinuit regjiafl)'F«a&cen»a»pef aa^iet 
f* 27 cam rcgtbat Itbi fubj^diis,"^ 
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The csitravagtnt paffion of the natSon for Pepin's fa* 
mily went fo far, that thej chofe one of hh graDdfont 
who was yet * an infant for mayor; they put him ovw 
•ne Dagohert^ that isi one phantom over another. 



CHAP. VIL 
'9/ the great offices and JUfi under the may ore of the fahc€* 

^ \ 'HE mayors of the palace were far from reviving the 
•*• precarioufnefs of pofts and employ mentis; for indeed 
their power was owing to the protedion which in this 
refped they had granted to the nobility. Hence the 
great offices were continued to be given for life, and thif 
ufage was every day more firmly eftabliflicd. 

But I have fome particular reflexions to make here rn, 
vefped to ^efft} and in the firft place* I do not ({ueftioa 
but mod of them became hereditary from this time. 

In the treaty of Andeli f 9 Gontram and his nephew 
Childebeit engage jto maintain the donations made to the 
va^als aud churches by the kings his predeceflbrsy and 
leave is given to the :|: wives, daughters, and widows of 
kings, to difpofe by will and in perpetuity of whatever 
they hold of the exchequer. 

Marculfus wrote his formularies at the time || of the 
mayors. We find feveral $ in which the kings made 

* << Pofthaec Theudoaldo* fiUas ejus (Grimoaldi) parvulut ia 
<* loco ip(iw, cum pradi^o rege Dagol)ertOy majordomDV palatii 
■* efTe Au8 e(i.** Tht enonymoui cortiimtator of Frtiegarim in the 
year 714, n&.ciUv. • 

f- Cited by Gregory of Tours, book ix. See t^ the ediA ol 
Clotarias II. in 615. art. xvi. 

\ ** Ut fi quid de agris fifcalibus vel fpeciebns atque prxGdao^ 
'* pro arbicrt fui Toluntate, .facere aut cutquam conferre voluerint, 
*' fixa ftabilitate, perpetuo confervetur.** 

I See the a4th and the 34th of the firft book. 

$ See the T4th formulary of the firft book, which is equally 
applicable to the fifcal eftates given diredly and in perpetuity, or 
given at firft as a benefice and afterwards in perpetuity, <* ficut ab 
'* illo aut a fifco noftro liuit poficflb." See alio the 1 /ch formula, ib. 
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donations both to the perfoii and to hts heirs ; and, as 
the formularies are images of the eommon adiOHs of lifei 
they prove th^t flart of the fiefs Were become hereditary 
towslrds the end of the firft race. They were f«ir from 
having in thofe days the idea of an Unalienable demefne ; 
this is a modern thingi which they knew neither in 
theory nor pradice. 

In proof hereof we (hall prefently produce no lefs than 
pofitive fads; and, if I tM (how a tinie iii which ther^ 
were' no longer any benefices for the army, nor any 
funds for its fupport, v^t muft certaiiliy <^oildude that 
the ancient benefices had been alienated. The time I 
mean is that of Charles Miirtel, who founded fonle tieW 
fiefs which we (hould carefully diftinguifh from thofe of 
the earlied date. 

When the kings began to make graittt in perpetuityi 
either through the corruption which crept Into the go- 
▼emment, or by reafon of the conftitutiou it&lf, which 
continually obliged the kings to confer rewards ; it was 
natural that they Atould begin with giting the perpetuity 
of the fiefs, rather than of the countiesrfor to deprive 
themfelves of fome acres of land was no great matter t 
but to renounce the nght of difpofing of the great officci 
was divefting themfelves of their very power4 

CHAP. Vllf. 
In nvhat manner the aHodial ejlaiet nxiere ehan^inH 

>/'• 

•T*HE manner of changing an allodial eftate info % 
■*• fief may be fccn in a formulary of Marculfus *. 
The owner of the land gave it to the king, who reftorcd 
it to the donor by way of ufufrud, or benefice, and theft 
the latter nominated his heirs to the king. 

rn order to find out the reafons which induced them 
ibus to change the nature of the allodia, I muft trace 

* Book t. formulary ij. 
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the fource of the ancient prerogatives of our nobility ; A 
nobility who, for thefe eleven centurieii have been co« 
vered with duft, fweat, and blood* 

Thofe who were feized of fiefs enjoyed very great 
advantages* The conapolition for the injuries done theni 
was greater than that of freemen* it appears by the 
formalaries of Marculfiie, that it was a privilege be- 
longing to the king's vaflal, that whoever killed him 
(hould pay a compofition of fix hundred fous. Thift 
privilege was eftabliihed by the Salic law *, and by that 
of the Ripuarians f ; and, at the fame time that thefe 
two laws ordained a compofition of fix hundred fous for 
the murder of the king's vaiTal, they gave but | two 
hundred for the murder of a perfon freeburn, if he was 
a Frank or barbarian living under the Salic law, and 
only one hundred for a Roman. 

-This was not the only privilege belonging to the king's 
▼afTals. When || a man was fummoded in court, and 
did not make his appearance, nor obey the judges orders, 
he was appealed before the. king i and, if he perfilled in 
his contumacy, he was excluded from § the king^ protec- 
tion, and no one was allowed to entertain him, or even 
to give him a morfel of bread. Now, if he was a per- 
fon of an ordinary condition, his goods * were confif- 
cated ; but, if he was the king's vaSal, they were not f , 
The 6rft by his contumacy was deemed fufficiehtly con- 
fided of the crime, the fecond was not ; the former ^ 
for the fmalleft crimes was obliged to undergo the trial 
by boiling water, the latter || was condemned to this 

* Tit. zlvi. See alfo titrlxvi. £cA. 3 and 4, and tit. Izxiv. 

t Tit. ii. 

I See alfo the law of the Ripuarians, tit. vii« and the Salic law^ 
tit. lUv. arr.'i and 4. 

y Salic law, tit. 59 & 76. 

§v Extra fermonem regis. Salic lavf^ tit, 59 and y6t 

* lb. tit. 59. fea. I. 
t lb. tit. 76. fca. 1, 
I lb. tit. 56 &59. 

I lb. tit 76.(ca,|. 
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trial only m the cafe of murder; in ftne, the king^i 
taflai f could not be compelled to fwear in court againft 
another vaflal. Thefe privileges augmented daily, and 
the capitulary of Carlomanus % does this honour to the 
king's vaiTalSy that they (hall not be obliged to fwear in 
perfon, but only by the mouth of their own vaffala. Be« 
fides, when a perfon who had thefe honours did not re- 
pair tQ the army, his punifhment was to abftain from 
flefh-meat and wine as long as he had been* abfent from 
the fcrvice; but a freeman j|, who neglc^d to follow hit 
coant, paid a compofition § of (ixty fou8» and was re- 
duced to a (late of fervitude till he paid it. 

It is very natural therefore to think that thofe Franks 
who were not the king's vaffals, and much more the 
Romans, became fond of entering into the ftate of vaifaU 
age ; and, that they might not be deprived of their 
demefnes, they devifed the ufage of giving their alloSum 
to the king, of receiving it from him afterwards as a 
fief, and of nominating him to their heirs. This ufage 
was always continued, and took place efpecially during 
the diforders of the fecond race, when every, body ftood 
in need of a prote£lor, and wanted to incorporate bim- 
felf with • the other lords, and to enter as it were into 
the feudal monarchy, becaufe the political no longer 
exifted. 

This continued under the third race, as we find by 
fcvcral t charters: whether they gave their alhSum^ and 
refumed it by the fame a6i, or whether it was declared 
.an allodmmp and afterwards acknowledged as a fief, 
Thefe were csXiedJ^efi of refumftion* 



t lb. tk. 76. fea. ». 

} Apui F'eruis Paiatium, in the year 883, art. 4 & IX. 

I Capit. of Charlam anno 812. art. i ^ $\> 

$ Heribationm. 

* Ntn infirmis reli^uet htredibus, fays Lambert d'Ardftt in JHi 
Cange on the word Alodis. 

t See thofe quoted by Du Cange in the ^ord AMis, and 
thofe produced by GaUand in his Ucatife of allo^ landa^ p. 14, 
and the foUovnnj^f 
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This does not imply, that thofe who were fezied of 
fitts. adtniniftered them like prudent fathers of famiHet; 
for though the freemen grew defirous of being polTeiTed 
of fiefs, yet they managed this fort of eftates as ufufr^i^t 
are managed in oilr days. This is what induced Char« 
lemagne, the moft vigilant and attentive prince we ever 
had, to miake a great many regulations * ^to hinder the 
fiefs from being degraded in favour of allodial eftates. - 
This proves pnly that in his tine moft benefices* were 
ftill only for life, and confequently'that they took moro 
care of the allodia, than of the benefices; but it is no 
argument that they did not chufe rather to be the^king't . 
bondmen than freemen. They might have reafons for 
difpofing of a particular portion of a fief, but they were 
aot willing to be ftripped even of their dignity. 

I know likewife that Charlemagne complains in a cer- 
tain capitulary f , that in fome places there were people 
who gave away their fiefs in property, and redeemed 
them afterwards in property. But I do not fay, that 
they were not fonder of the property than of the ufu- 
fru6l; I 9iean only, that when they could con vet t an allo^ 
iisum into a fief, which was to defcend to their heirs, and 
i% the cafe of the formulary aboVe-mentioned, they had 
very great advantages in doing it. . 



CHAP. IX. 

How ihe churebJands were converted into fifi. 

' I ^HE ufe of the fifcal lands (hould have teen only to 
•■- ferve as donations^ by which the kings were to en- 
tourage the Franks to undertake new expeditions, and 

* Second cspitttlary of the year %o%. art. IQ. and the 7th capitu* 
iary of the year 8oj. art. 3. the ift capitulary in^erti anni, art.- 49. 
|he 5th capitulary of the year 806. art. 7. the capitulary of the year 
779, art. 29. & the capitulary of LewUlc D€boDoaire,in the year 
1^9, art. I. 



f The 5th of the year 806, art. 8. 
Vol. II. K k 
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3^4 THE SPIRit OF LAWS. Book XXXI. 
by which, on the other hand, thefe fifcal Unda were in- 
crcafcd. Tliis, as I have already obferved, was the fpi- 
rit of the nations; but ^hefe donations took another turn. 
There is ftill extant * a fpeech of Chilperic, grandfon of 
Clovis, in which he complains that almoft all thefe lands 
bad been already given away to the church. " Our cx- 
** chequer," fays he, " is impioveriihed, and our riches 
" are transferred to the clergy.^; none reign now but 
if bifliops, who live in grandeur, while our grandeur is 
f« over.'' 

This was the rcafon that the mayors, who durft not 
attack the lords, ftripptd the churches; and one of the 
J motives alledged by Pepin for entering Neuftria, was 
his having been invitjcd thiiher by the clergy to put a 
flop to the incroachments of the kings, that is, of the 
mayors, who ftripped the church pf all her poffciBbns. 

The mayors of AudraQa, that is, the family of the 
Pepins, had behaved towards the clergy with jnore mp- 
4eration than thofe of Neuftria and Burgundy. This h 
evident by our chronicles ||, in which we fee the monks 
eternally admiring the devotion and liberality of the 
Pepins. They themfelves had been poffcfltd of the firft 
places in the church. " One crow does not pull out the 
♦* eyes of another," as § Chilperic tiid to the bifhops. 

Pepin fubdued Neuftria and Burgundy: but, as his 
pretence for deftroying the mayors and kings was the 
oppreilion of the clergy, he could not ftrip them without 
contradidling his own title, and (hewing that he made a 
jeft of the nation. However, the cpnqueft of two 
great kingdoms, and the deftru^lion of the oppofite 
party, afforded him fufficient means of fatisfying his ge- 
nerals. 

P In Gregory of Tours, book vl. chap. 46. . 

f This. is what indaced him to annul the teftaments made in h* 
▼our of the clergy, and even the donations of his father. Gon- 
tram re-eftabli(hed them, and made even new donations, Gregory 
of Tiurs, book vii. chap, 7. 

J Seethe annals of Metz, in the year 687. " Excitor impri- 
** mis querelts facerdotum et fervorum Dei, qui me fxpios adicrunt, 
^ ut pro fubiatis injufte patrimoniis,*' 5cc. 

I Spt the aiiDals of Metz. ^ la Grejrory fif Tourv 
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Pepin made himfclf mailer of the monarchy by pro- 
tedding the clergy ; his fon Charles Maitel could ^not 
maintain his power but by opprelling them. This 
prince, finding that part of the regal and fifcal lands ha4 
been given cither for life, or in perpetuity to the nobi* 
lity, and that the clergy, by receiving both from rich 
and poor, had acquired a great part even of the allodial 
cflates, he dripped the church ; and as the fiefs of th« 
fir ft divifion were no longer in being, he formed a fecond 
divifion *. He took for bimfelf and for his officers the 
church-lands and the churches themftlves, and put a (lop 
to an evil which differed in this refpe£l from ordinary 
evils, that, by being extreme^ it was fo much the more 
cafy to cure. 

C H A P. X. 

Riches of the clergy. 

<? great were the donations made to the clergy, that 
^ under the three races of our princes they mull have 
pofTeiTed feverd times all the lands of the kingdom. But^ 
if our kings, the nobility^ and the people, found the 
way of giving them all their cftates, they found alfo the 
method of getting them back again. The fpirit of reli*- 
gion founded a great number of churches under the firft 
race; but the military fpirit. was the caufe of their being 
given away afterwards to the foldicry, who divided them 
amongft their childicn. What a number of lands muft 
have then been taken from the clergy's menfaltal The 
kings of the fecond race opened their hands, and made 
Dew donations to them ; but the Normans, who came 
afterwards, plundered and ravaged all before them, per- 
fecuting efpecially the priefts and monks, and continually 
fearching out for abbeys and other religious foondationa. 

• •* Karius plurtma Jtiri ecclefiaftico detrahens prsdia, fifco fo- 
^ ciavit, ac deinde milicibus difpertivit.** Ex cbronko Centuhnfi^ 
lib, ii. 

Kk 1 
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iLn thi8 fituatton, w&at a lofs muft the clergy bave fuf- 
Uined ! There were hardly ecckfiaftics left to demand 
the eftates of which they had beeo deprived. There 
remained therefore for the religtoufs piety of the third 
race, foundations enough to make, ^nd lands to heftow* 
The opinions which were broached and fprea<f in thofe 
days would have deprived the laity of all their eilates, if 
Hiey had been but honed enough. But, if the clergy 
were full of ambition, the laity were not without theirs; 
if they g^ve their eftates upon their death-bed to the 
church, their fuccefTors wanted to refume them. We 
meet with nothing but continual quarrels between the 
lords and the bifhops, the gentlemen and the abbots; 
and the clergy muft have been very hard fet, fince they 
wore obliged to put themfeWes under the proteAion of 
certain lords, who defended them for a momeat* and 
afterwards opprefled them. 

But now a better adminiftration, which had been efta- 
blifhed under the third race, gave the clergy leave to aug* 
ment their poflcffiona; when the Calvinifts failied forth, 
and coined money of all the gold and filver they found in 
the churched How could the clergy be fure of their 
eftates, when they were not even fure of their peHbns ? 
They were treating of controverfial fubjefts, while their 
archieves were burningr. What did it avail them to 
demand again of a ruined nobility i what theCe were no 
loMet poifefTed of, or what they had mortgaged a thou- 
. faAd ways? The clergy have conftantly acquired, too* 
fiantly refunded, and yet are ftill acquiring. 

CHAP. XL 
Staie of Europe ai the time of Chatles Marte!« 

CHARLES Martel, who undertook to ftrip the 
clergy, found himfelf in a moil happy fituation. 
He was both feared and loved by the foldiery, whofe 
fntereft he promoted, having the pretence of his wan 
againft the Saraceai. He was hated indeed by the 
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clergy; but * he had no need of them. The Pope, to 
whom he was neceflkry, iiretched out his arms to him. 
£v«ry one knows tht famous embaiTjr f he received from 
Gregory III. Thefe twp powers were ftridly united, 
becaufe they could not do one without the other; the 
Pope ftood in need of the Franks to fupport him againft 
the Lombards and the Greeks; tlie Franks had occadpa 
for the Pope to ferve for a barrier again ft the Greeks, and 
to cmbarrafe the Lombards. It was impoflible therefore 
for the enterprize of Chs^rles Martel to mtfcarry. 

St. Eucheriusy bifhop of Orleans, had a vifion which 
frightened all the princes of that time. I muft produce 
to this porpofe the letter j: written by the biihops afiem* 
bled at Rheims to Lewis king of Germany, who had in* 
vaded the territones of Charles, the Bald, becaufe it will 
ihow us the ftat« of things in thofe times, and the difpo* 
fitioU of peoples minds. They fay ||, «< That St. £u* 
** cherius, having been fnatched up into heaven, he fiw 
<< Chailes Martel tormented in the bottom of hell by 
« order of the faints, who are to ailift with Jefus Chrift 
** at the laft judgment; that he had been condemned to 
** this puniihment before his time for having ftript the 
** churches of their pofFeffions, and thereby rendered him* 
^ felf guilty of the fins of all thofe who had endowed 
<< them; that king Pepin had held a council upon this 
€* occafion; that he had ordered adl the church-lands he 
«« could recover to be reft<M'ed to the church; that, as htt 
*« could get back only a part of them, becaufe of his di£ 
*< putes with Ftirfre duke of AquitaiaCi he iflued out 

^ See the znnaUof Metx. 

t ** BfiiftoUm quoque, decreto Romanorum prfnciplum, fihl 
" praediftqsprseful Gregothn miferat, quod frfe populus Romanin, 
*' reKda iniperttorisdomtnatioDe, ad fuara defetifionem ct iovic* ' 
" ram ctemeotiam con*vertere vo^uiflet." Annals af Mttz^ ytat 
741. '* £o ifsAo patrato, tit a partibot impcratorit rcccdcret." 
Sr4dfjarius, * 

i ABbo SjS.^pud Carillitttm; Baliif. edh. tome i* p. zox; 

I lb. art* vii. p. lo^. x 
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«« letters called pr^caria * in favour of the churches for 
<< the remaiDder, and m^e a law, that the laity (hould 
4< pay a tenth part of the church-lands they pofTeifedy and 
*f twelve deniers for each houfe; that Charleihagne did 
*< not give the church-lands away; on the contrary, that 
« he made a capitulary, by which he engaged, both for 
*' himfclf and for his fucceffors, never to give them away; 
*^ that all they fay is committed to writing, and that a 
*« great many of them heard the whole related by JLewi» 
** le Deboiinaire, the father of thofe two kings." 

King Pepin's regulation mentioned by the bifbops, 
was made in the council held at Leptines f. The cbuich 
found this advantage in it, that fuch as had received tbofe 
lands held them no longer but in a precarious manner, 
. and moreover that (he received the tithe or tenth part, 
and twelve denitrs for every houfe that had belonged to 
her. But this was only a palliative, which did not re» 
move the diforder. 

This even met with oppofition, and Pepin was obUged 
to make another capitulary X^ '^^ which he enjoin« tbofe 
who held any of thofe benefices to pay this tithe and 
duty, and even to keep up the houfes belonging to the 
bidiopric, or monaftcry, under ^the penalty of forfeiting 
thofe pofTcflions. Charlemagne j) renewed the regula- 
tions of Pepin. 

That part of the fame letter, which fays that Char* 
lemagne promifed^ both for himfelf and for bis fucceiTorSy 

• •* Precaria, quod precious utendum conccditur/*" fays Cojas m 
liis notes upon the firft book of fief!». 1 find in a diploma of king 
Pepin, dated the 3d year of his reign, that this prince was not the 
firft wiko eftabliflicd thefe precaria; he cites one made by the mayor 
]&broin, and continued after his time. See the deploma of this 
king in the 5th tome of the hiftorians of France by the fienedic* 
tinc»,art.vL 

f In the year 743. See the jth book of the capitulariet, art. 3 
Balufius*f edition, page 8S5. 

\ That of Mctz in the year 756, art. 4. 

I Sec his capitulary in the year 8(^.f, given at Worms, BalQfia8*8 
edition, page 411, where he regulates the precarious contradl; and 
that of Frankfort in the year 794, page 267. art 14, in relation ta 
the repairing of the houfcsj and that of the year 800, page 330* 
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never to divide again the church-lands among the foU 
diery'y is agreeable to the capitulary of this princCi given 
at Aix4a-Cbapelle in the year 803, with a view of re« 
moving the apprehenfions of the clergy upon this fubjefk. 
But the donations already made were ilill continued *j 
'1 he btlhops very juftly add, that Lewis le Debonnaire 
followed the example of Charlemagne, and did not gift 
away the church-lands to the foldiei7. 

And yet the old abufes were carried to fuch a pitch, 
that the laity under the children of Lewis le Debonnaire 
introduced priefts into their churches f, pr drove' them 
away, without the confen^ of the biihops. The churches 
were divided amongft the next heirs j:, and when they 
wefc held in an indecent manner, the bi(hop« had no 
other remedy left )| than to remove the relics. 

But by the capitulary of Compiegne f, it is enaAed, 
that the commifTary (hall have a right to vifit every mo» 
naftery, together with the bi(hop, by the confent ♦, and 
in preience of the petfon who holds it; and this general 
rule ihows that the abufe was general. ' 
• Not that there were laws wanting for the reftitution of 
the church-lands. The Pope having reproached the 
bifhops for their negled in regard to the reeftablifh* 
ment of the monafteriea, they wrote to Charles the Baldf 
that they were not afieded with this reproach, becaufe 

. * Aft appears by the precediBg note, and by the capitulary of 
Pepin king of Italy, where it iays, chat the king would give the 
roonaftcries in fief to thofe who would vow fealty for fiefs, it it 
added to the law of the Lombards, book iii. tit. i, fed. 3. to the 
Satic laws, coUeAion of Pepiti*s hwt io £chard, page J 95, tit, a6w 
art. 4. 

' t See the conftitutibn of Lotarius I. In the kw of the Lon»« 
bards, hook iii. law z. icA. 43. 

i Ibid. fea. 44. 

If S,ee the cooftitution of Lotarius I. in the law of the Lom- 
bards, book ii. law x. feA. 44. > 

§ Given the aSth year of the reign of Charles the Bald in thd 

year 868. Balullus*8 edition, page 103. . 

• " Cum cooiilio ct confenfu ipOu&qul locum rctinet.** 

f Condilium apud Bortoilum, the f 6th year of Charles th« BaU^ 

in the year 8^6, Balaiias*s edition, page 78% ' 
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they were. not culpable. Mid they reminded kirn of what 
hod been pr^miredy refc^^d^ and decreed, in fo many 
aaiibnal affembltcak In fa&, they quoted nine. 

Still they went on dlfputingi till the Normtnt caoie 
and made them all agree* 

CHAP. Xll. 

EJahR/bment of the tithes. 

THE reg;tiktton8 made under King Pepin had give* 
the church rather hopes of relief, than eflPe&ively 
relieved her; and as Charles Mattel foand all the landed 
eftatte ta the halidsof the clergy, Charlemagne fonnd all 
the churoh-lands in the hands of the foldicry* The lac* 
ter coftld not be forced to reftore what had been given 
them; and the circnmftances of that time rendened the 
thing ftiil more impradicable than it was of its own na- 
ture^ Oh the other hand, Chriftianity ought not to 
peri(h for want of minifters *, churches and inftrnc- 
tions. 

This wits the reafon of Charlemagne's eftablifhing the 
tithes t; a new kind of property, which had this advan- 
tage in favour of the clergy, that as they were given 
j^articulary to the church, it was eafier in.procefsof time 
to know when they were ikfurped. 

Some 'have attempted to make this eftablifhment of an 
earlier date; but the authorities they produce feem rather^ 
I think, to .pt"ove the contrary. The conftitution of 
Clotaritts ( fays ooly» that th^y (hall not raife certain 



* In the civil ware which broke out at the time of Charfes 
Jlffartel, the lands hclowgtng to the church of Rheims were given 
■away to laymen; the clergy were left to flkift as well asthey could» 
fiifs the life of St. Remignis, Sorios, tome i, page a;9* 

t Law of th« Lombards, booklii. tit. 3. itSt. X. and a. 

I It is that on which I hatv dcfcanted in the 4th chapter of rhit 
book, and it to be found In j^ufiui's edition, ol the ClfitvlafiBH 
toasc i. art. xz. page 9, 
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tit1ie8t| on church- lands; fo far then was the church from 
cxa^ing tithes at that time, that its whole pretenfioa 
was to be exempted front paying them. The fecond 
council of Macon *, which was held in ^85, and or* 
datns the payment of tithes, fays* indeed, that they 
were paid in ancient times; but it fays alfo, that the 
cuftom of paying them was then aboltlhed. 

No one queftions but that the clergy opened the Bt* 
ble before Charlemagne's time, and preached the gifts 
and ofierings of the Leviticus. But 1 fay, that before 
that prince's reign, though the tithes might have beeit 
preached up, yet they were never eftablilhed 

I took notice, that the regulations made under kin^ 
Pepin had fubje6ied thofe who were feized of the church* 
lands in fief to the payment of tithes, and to the repair* 
iog of the churches. It was a great point to oblige hf 
a law, whofcjuftice could not be difputed, the priocipal 
men of the nation to fet the example. 

Charleilnagne did more; and we find by the capitula* 
ty\ de ifillhf that he obliged his own demefnes to the 
payment of the tithed: this was ftill a greater example. 

But the common people are hardly capable of bein^ 
induced by examples to giit up their own intercfts. Tht 
fynod of Frankfort % furntfhed them with a more cogent 
tnotive to pay the tithes. A capitulary was made in that 
fynbdi Wherein it is faid^ that in the laft fateine || th^ 

I ^ Agnria et pafcuri^, vtl decimas porcomm, ecdefix conce* 
** dimui, ita ttt zStoT aiit decimator in rtbus ecddue nnilnt accedat.** 
The capitttbrjf of Cbarlemagae in the fear 800, Balufiiu's edition » 
P^fC .li^* eaplains extreme If well what it meant by that fort o£ 
tithe from which the church ib exempted bf Clotariut; it was the 
tithe of the hogs which were put into the king*ft foreftt to fatten ; 
gud Charlemagne eDJoint his judges to paf it as well as other peo* 
pie, m order t6 let an exampte; it isH^Iaio, that this was a right 
of feigntorf or oeconomy. 

* Canone 5, tomo i. co&cUiorum anttqaomm Galliie, op<ra Ja^ , 
cobl Sirmundt. 

t Art. 6. Balufins's edition, page 334, it was given in 8oO. 
\ Held under Charlemagne, in the year 794. 

D *' Experimento enim didicimus, in anno quo ilia valida lailiea 
irrepfit, ebuUire vacuas apnonas a ^asmonibus devoratas, et vocei^ 
exprobacionis aiiditai, &g« Balufm*s tdithn^ fage 167. art* %Z^ 
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cars of corn were found empty, having been devoured by 
devils^ and that the voices of thofe infernal fpirits Had 
been heard, reproaching them with not having paid 
the tithes: in confequence of which it was ordained, that 
all thofe who were feized of church- lands fhould pay the 
tithes; and the next confequence was, that the obliga- 
tion was extended to all. 

Charlemagne's projcd did not fucceed atfirft; for it 
fecmed too heavy a burthen *. The payment of the 
tithes among the Jews was conne£led with the plan of 
the foundation of their republic: but here the payment 
of tithes was a burthen quite independent of the other 
charges of the eftablifhmcnt of the monarchy. We find, 
by the regulations«f added to the law of the Lombards, 
the difficulty there was in cauling the tithes to be accep- 
ted by the civil laws; and how difficult it was to get 
them admitted by the ecclefiaRical laws, we may eafil^ 
judge from the di&rent canons of the council. 

The people con Tented at length to pay the tithed, 
upon condition that they might have a powei" of redeem** 
ing them. This the confiitution of Ltwis le Debon- 
naire j:, and that of the Emperor Lotharius If his foit 
would not allow. 

The laws of Charlemagne, in regard to the cfia- 
bli(hment of tithes, were a work of neceflity; .8^ work 
in which religion only, and not fuperilitioii, was con- 
cerned. 

His famous divifion of the tithes into four parts, for 
the repairing of the churches, for the poor, for the biiKop, 
and for the clergy, manifeftly proves- that he wanted to 
reftore the church to that 6xed and permanent ftate 
which (he had loft. 

'• Sec amongfi the reft the capitulary of Lewis U Dcbonnaire, 
in the year 849, Balufius's edition, p. 663. agaioft thofe who, to 
avoid paying tithes, negleded to cultivate the lauds, &c. art. 5. 
" Nonis quidem ct dccimis unde ct genetor oofter ct nos frtrqucn- 
** tur io diverfis placitis admonitionem fecimut." 

t Among others, that of Lota rius, book iii. tit. 3. chap. 6. 

} In the year 819. art. 7. in Balufius, tome i. p. 663. 

I In the law of the Lombards^ book iii. tit. 3. fe<fl. 8« 
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His will (hows *, that he was defirous of repairing 
the mifchief done by his grandfather Charles Martel. 
He made three equal (hares of his moveable goods; two 
of thefe he divided each into one-and- twenty parts, for 
the one-and-twcnty metropolitan churches of his empire; 
each part was to be fubdivided between the metropolitan 
and the fuffragan bifhops. The remaining third he 
divided into four parts; one he gave to his children and 
grandchildren, another was added to the two thirds 
already given, and the other two were bequeathed to 
charitable ufes. It feems as if he looked upon the im- 
menfe donation he was makmg to the church, lefs as a 
religious a£i, than as a political dxllribution. 



e H A p.. XIII. 

Of the eledtoTU ofhijhopt and ahhotst 

AS the churches were become poor, the kings re- 
figned the right of nominating f to bifhoprics, and 
other ecclefiaftical benefices. I'he princes gave them- 
felves lefs trouble about the minifters of the church: and 
the candidates were lefs folicitous in applying to their 
authority. Tl}us the church received a kind pf com*- 
penfation for the pofTcflions (he had lofl. 

Hence if Lewis Ic Debonnaire J left the people of 
Rome in poffeffion of the right of chufing their Popes, 
It was owing to the general fpirit that prevailed in his 
time : Me behaved in refpe^ to the See of Rome, the' 
fame as to othft bishoprics. 



* It 18 a kind of cjodicil produced by Eginhard, and different 
from the will itfclf, which we find in Goldaflus and Baluiiu^. 

t Sec the rapitulary of Charlemagne in the year %q\. art. a. 
Balufius's edition, p. 379. aodfhe edi(ft of Lewi^ \c Debonnaire' 
in the y^ar 834. in Goldafl. en (lit. In:ptnal. trmei. 

t This 19 mentioned in the famous canon, Ego I oiovkusy which 
ia jiiibly fuppolititious j it is in Bali^ius's tditioo, page ^^i in 817^ 
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CHAP. XIV. 

OftheJlefiofCktAt^ MartcL 

ISH ALL not pretend to determine whether Charles 
Mattel, in giving the church-lands in fief, made a 
grant of them for life or in perpetuity. All I know is^ 
that under Charlemagne *, and Lotharius L f there 
were pofTeiiions of this kind which defcended to the next 
heirs, and were divided amongftlhem. 

I find moreover that one part of them % was given as 
MBodtdf and the other as fiefs. 

I jtook notice, that the proprietors of the aliodia were 
fubjed to the fervice as well as the poffeifors of the 
fiefs. This, without doubt, was partly the reafon that 
Charles Martel made grants of the allodial lands, as well 
as of fiefs* 



CHAP. XV. 

The fame fuhjeQ continued^ 

TT7 E muft observe, that the fiefs having been changed 

^^ into church-lands, and thefe again Into fiefs, they 

both borrowed fomething of one another's nature. « Thus 

^ As appears by the capitplary, in tbe year 60 1, art. 17. in Bain- 
ftut's tome i p. 360. "^ 

f Sec hts cnnftitutioD inferted tn the code of the Lenibardi, book 
ill. tit. 1. fed. 44. 

\ See the above conftitntion, and the capitulary of Charles the 
^ald, in the year 8 v6, chap. xx. in villa Spamaco, Bulufius's edi* 
tion, tome ii. p. 31. and that of the year 853, chap. iii. and v. in the 
fynod of SoUTons, Balufius*s edition, tome ii. p. '$^, and that of the 
year 854 apud Attlniacum, chap. x. Balufitts*s edition, tomeii. p, 
Ux. See aUb the firft capitulary of Charlemagne, inetrti mim% *h* 
4^ and 56. Balufius*t edition, tome i. p. jiy. 
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the church-lands had the ptWilegefl of fieft, and fliefe bad 
the privileges of church-lands* foch were the * honour- 
ahle rights of the churches, eftablifhed in thofe days. 

CHAP. xvr. 

Con/ujion of thi royalty an Jl mayoralty. The ficond race, 

THE order of rty fubje^l has ttiadc me break through 
the order of time, fo as to fpeak of Charlemagne 
before I had made mention of the fambus epocha of the 
translation of the- crown to the Carlovingians under king 
Pepin: A revolution which, contrary to the nature of 
common events, is more remarked perhaps in our days 
than when it happened^ 

The kings had no authority; they had only an empty 
name.^ The title of king was hereditary, and that of- 
mayor eleAive. Though the mayors in the latt<ir timea 
fet whom they pleafed of the Merovingians on the 
throne, they had not yet taken a king of another race; 
and the ancient law which fixed the crown in a parti- 
cular family, was not yet effaced out of the heart« of 
the Franks. The king's perfon was alfehdft unknown inr- 
the -monarchy ; but the royalty was well known. Ptjiin, 
fon of, Charles Martel, thought it would be proper to^ 
confoimd thefe two titles, a confuGon which would leave ' 
it uncertain whether the new royalty was hereditary or 
not: and this was fuf&cient for him, who to the regal dig- 
nity had joined a great power. The mayor's authority 
was then blended with that of the king. In the mixture' 
of- thefe two. authorities a kind of reconciHation was 
made; the mayor had been cledlive, and the king here- 
ditary; the crown at the biginning oOhe fecond race was 

♦ See tlie capitularies, book v. art. 44. and the edidl of Piftej . 
the year 899. art. 8 and 9. where wc find the honourable rights * 
of the iord* eftabliihed SA the fattier tafttilier as they are at this "(ety 
day. 

Vot. II. L I 
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clcAive,bccaufc people chofc; it was hereditary, becaute 
tbey always chofc in the fame family *. 

Father le Coi«te, in oppofition to the authority of aU 
jincicnt r^coTds t> denies X that the Pope authorifed this 
great change; and one of his reafons is, that he would 
have committed an injuilice. A fine thing to fee an 
hiftorian judge of what men have done, by what they 
ought to have done ! At this r^te wc ftould have np 
hiftdry at all. 

Be that as it may, it is very certain, that, immediately 
after Duke Pepin's vi^ory, the Merovingians ceafed to 
be the reigning family. When his grandfon Pepin was 
crowned king, it was qnly a ceremony the more, and a 
phantom the lefs; he acquired nothing thereby but the 
royal ornaments, there was no change made in the nation. 
This I h^ve faidy in order to fix the moment of the 
revolution, to the end that we may not be miftaken in 
looking upon \h^t {is ^ revolutioix which W4s only a con- 
fequence of it. 

When Hugh Capet was crowned king at the begin- 
ning of the third race, there was a much greater change, 
becaufe the kingdom paffed from a ftate of anarchy to 
fome kind pf a government; but when Pepin afcended 
t^e throne, there was only a tranfition from pne govern* 
Bjent to another of thcL fame nature. 

When Pepin was clowned king, there was only a 
change of name ; but when Hugh Capet was crowned 
there was a change ip the nature of the thing, becaufe 
by uniting a great fief to the crown, the anarchy ceafed. 
When Pepin was crowned, the title of king was united 
to the higheft office; when Hugh Capet was crowned, it 
YfSLi united to the greateft fief. 

' * See the will of Charlemagne, apd the divifion which Lewis 
le Debonnaire made to his children in the aiTembly of the dates 
hfcid at Quicrcy, produced by Goldaft. '«' Queni populus eliger^ 
(< velit ut patri fuo fuccedat in regni hereditate.'* 

f The anonymous chros. in, the year ^s%, and chronic^. CeotuL 
in the year 754- 

1 .(* Fabclla que poft Pippini mortem excogitata eft, seqaicati ac 
^ fan^itati Zachariae Papae plurimum adverfatur/'^r^cY/iryia^ff 
iJ»»*/« ^fffff frmbf tern, ij. ^a^t 31^. 
* f 
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C H A. R XVII. 

j# particular thing In thf eleBlon q/ the lings of the fecond 
raei. 

^ITTE find by the formulary ♦ ftf Pepin's cdhfecrat{on\ 
^^ that Charles &nd Carloman were alfo aYiointed and 
bleflcd; and that the French nobility bound thenrfclve^ 
on pain of interdidion and excommunicatioD, never lb 
chufe a prince f of another family. 

It appears, by the wills of Charletnagne and Lewis \t 
Dcbonnaire, that the Franks made a choice amohg the 
king's children; \^hich agrees with the abovc-mcrition* 
i:d claufe. And when the empire was transferred from 
Charlfemagnc*8 family, the eledion, which before had 
been conditional, became fimple and abfolate; fo that the 
•ancient' conftitutiofn was altered. 

Pepin, perceiving himfclf ilear bis «Tid, affembled J the 
lords both temporal and fpiricual at St. Denis, and divide 
cd his kingdom between his two fons, Charles and Car- 
li>iT»anb - Wc'itiive litrt f4te*£b of iVrt^^ffemblyi but w# 
find what was there tranfaded, in the author of the ^n^ 
cient hiilorical dolle6tion, piibhfhed by Catiifius^ and iii 
the II writer of the annals of Metz, according to ^ the 
obfervation of Balufitia; Here I meet with tw6 thingi 
in fo&e meafure contradifkory $ that he made this divi^r 
fion with the confent of the nobility, and"" afterwards 
that be made it by his paternal authority. This proves 
what I faid, that the people's right in the fecond race was 
to chufe in the fame family; it U^s, properly fpeaking, 
rather a right of, excluiipo, than of ele&ion. 

• Vol, V* ofthehiftorUns of France, l).y the 'Benedi^ines, p. J. . 

f *^ Ut nunquzm de alterius lumbis regetn in ftvo prafumanr 
•* ehgere fed ex ipfonim.V F^Lv* of the bijferians 9f Frames ^. iq. 

\ In the year 768. n 

I Tome ii. ledlionls antiques. - . i 

$ Edk^on of the capitoUries, tome i. py \%l^ .": - 

^^* r I 
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This kind of eledive right is confirmed by the records 
of the fecond race. Such is this capitulary of the di- 
tifion of the empire made by Charhemagnc among his 
three children, in which, after fettling their divifion, he 
lays *, •* Ths^t if one of the three brothers happens to 
*^ have a fon, fuch as the people fhall be willing to chufe 
** as a fit perfon to fucceed to his father's kingdom, his 
*• uncles (hall confent to it/* 

This fame regulation is to be met with in the diviiion f* 
which Lewis le Debonnaire made among his three chil- 
^^en,. Pepin, Lewis and Charles, in the year 837, at the 
affcmbly of Aix-la Chapcllc; and likewifc in another f 
,diviiion, made twenty years before, by the fame emperor^ 
between Lotarius, Pepin and Lewis. We may likewife 
fee the oath which Lewis the Stammerer took at Com- 
peigne, at his coronation. ^< 1 Lewis, by the divine mer* 
** cy, and the people's ele(^ion ||, appointed king, do prb- 
.** mife" M . What I fay is confirmed by the a6l$ of thp 
council of Valence § held in the year. 89P, for the elec* 
jlion of Lewis foa lof Bofon to the kingdom of Aries, 
^ewls was there eleded ; and the principal reafon they 
gave for chufing him is, that he was of the Imperial famir 
ly *« that Charles thjc Fat had coof^t-jxd ux>Qa him the 
iitgnity of king, and that the Emperor Arnold had ia- 
liefted.him by the fecptre, and by the miniftry of his 
^imbafTadors. The l^ingdom of Arks, Hke the other dif* 
membered or dependent ktagdonks of Charlemagne, was 
g]e&Ut and hereditary. 

» * In the id capitnlAry of t^e year 806, Balufius't edition, pagt 

4B9* art- 5. 

« t In Goldaft. Imperial CooAitnt. toine ii. p. 19* 

i Balmjius*» eiition, f-S74i <»^» '4. ' " SI -vcro fliqok tUomm 
** defcedens legitimes filios reliquerit, non inter cot potcftas ipia 
*< dividatttr, fed potioi pa4pulu9 p^titer conveniens, unum ex lis 
** quern dominus voiuerit eugat ; et hunc fenior frater in loco fra- 
•*triB et fijii faftipiaf/* 

H Capitulary ef the year 8 7 7j Balufius's edition, p. 2J 1. 

§ In father Labbe'scoancils, tome ix> col. 414< and in Dumont^t 
Corp. diplomat, tome i. art. 36,. 

• By the mother** fide. 
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CHAP. XVIIL 

CHARLEMAGNE. 



CH ARLEMAGNE'ff aaentlon was to reftrain the 
power of the nobility W2th.tn proper bounds, and t^ 
liiader them frop oppreifing tke freemen and the clergy. 
He bdbnced the feveral orders of the ftate, and remained 
p^e6i mailer of them aU. The whole was united hf 
the ftrength of his genius. He led the nobility conti* 
BttiHy from one expedition to another; gtviog them ao 
ticfte to form defigas of their own, but pnfdoytng thena 
Cfitijrely in foilowlag his. The empire was fupported l^y 
the gecatncTs t>f its chief: The prince was great, but 
the mas wa& gmater. .The kii>gr his chilch'ea were hie 
{irft 'fubjetls, the inftruments of his power, and patterna 
of obedienoe. . He made admirable rcgulatioivs ; ai»df 
what was tiU more admirable, he took care to fee them 
esecuted. His geniiis diffufed it (elf through every pare 
of the empire. We find in this prince's laws a fpirit of 
fore-cad and fagacity that comprifes every thing, and a 
certain force that makes ' ^very tbfag give way. All 
pretexts ^ for evading the performance of duties are 
removed, negle^ are ixutedted, abiifes reformed, or pre* 
vented. He knew how to punifh, but he underftood 
oiti^h better bow to pardon* He was great in his de* 
igos, and fimple in the executioa of them. No prince 
was ever pofftffed in a higheip degree of the art of peiw 
fiDrmiog the greateft things with eafe, and the moft 
dliSicuk with e^edit iaa» He was con ta nually traserfing 
the feveral parts of his vaft empire, and made them feel 
the weight of his hand wherever it fell. New dilBcultJea 
i(prun^ up ofi evq-y fide^ ajq^ on every fide he-remove^ 



• 3c« hiajd capk^a^ry «d tic y«ar S|x. p.4W. art I, «, ^,.4^ 
5, 6, 7 and 8, ^d ;he ift capitulary of the year 8li. p 490. ^rt. (• 
s»d the capitnlary of th^ yc^r 8 12. p. 494. art, 9, |f. an^ olhev9^ 



Li 3 

Digitized by LjOOQIC 



4oa THE SPIRIT OF LAWS. Book XXXI. 

them. Never prince had more refolntion in facing dan- 
gers; never prince knew better how to (hun them. He 
mocked all manner of perils, and particularly thofe to 
which great conquerors are generally fubjeft, namely 
confpiracies. This furprtfing prince was extremely mo- 
derate, of a very mild chara6ier, and of a plain fimple 
behaviour. He loved to convcrfe freely with the lords 
of his court. He gave way perhaps too much to his 
paffion for the fair fex; a failing, however, which in a 
prince who always governed by himfelf, and who fpent 
his life in ia continual fucceffion of toils, may merit fome 
indulgence. He was wonderfully exa6: in' his expences;' 
adminiftering his demefnes with prudence, attentioh, 
and OBConomy. A father ^ might learn from hi» laws 
how to govern his family; and we find in his capitula- 
Ties the pure and (acred fom'ce from whence he derived 
his richer. 1 HiaUadd only one word more: He gave 
orders that f the eggs of the barons of his demefoes, 
and the fuper&uous herbs of his gardens, ftiould be fold | 
a moil, wonderful oeconomy in a prince who had diftri- 
buted among his people all the riches t>f the Lombards, 
and the immenfe treafuies t)f thofe Huns who had plmK 
dercd the oniverfe. 

CHAP. XIX. 

7he fame fuhfeS contwrnei. 

nPHIS great prince was afraid left thofe whom he 
-*- intruded in difFereat parts with the command fliould 
be incHned to revolt; and thought he (hould find more 
docility among the clergy. For this reason he ereded a 
great number of htihoprics in Germany Xt ^^^ endowed 

• Sec the capitulary ie vilfis^ in the year ?oo, his ad capitulary 
^ the yearns I j; art. 6. and 19* and the 5th book of the capitula^' 
ries, art. 303. 

f Capttul. de viUis^ art. 3^. See thi» whole capitulary, which 
ift'a tkiaderpieee of prudence, good admmififatibn, and otconomy. 

\ See among pthers the foundation of ^he archbiihopric of firo- 
SD^^i in th<i capitulary of the year 7 89^ Siaduiius*9 editioD»|»age a45» 
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them with very large fiefs. It appears by fome chartera^ 
that the claufes contaiamg the prerogatives of thofe ;fief9^ 
were not different from thofe which were commonly fn> 
ferted in thofe grants * ; though at prefent we find the 
principal ecdeiiaftics of Germany invefted with 3 fove* 
reign powen Be that as it mayi thefe were fome of the 
contrivances he ufed againfl the Saxons. That which 
he could not expe6k from the indolence and fupinenef^ 
of a vafial, he thought he might promife himfelf front 
the fedulous attention of a biffaop. Befides, a vaCal of 
that kmd^ far from making ufe of the conquered peoplef 
agaanft him» would rather ftand in need yf his affiftanccf 
ta fupport himfelf againft his people* ' , 

CHAP. XX. 

The Juceejfort £/*Charlemagne« » 

TXTHEN Auguflos Casfar was in Egypt, he ordered 
y^ Alexander's tomb to be opened; and upon their 
afking him whether he was willing they (houid open thef 
tombs of the Ptolomies, he anfwered, that he wantedr 
to fee the king, and not the dead. Thus, in the hifior^^ 
of the fecond race, we are continually looking for Pepib 
and Charlemagne; we want to fee the kings, and not 
the dead. 

A prince who was the fport of his paf&ons, and % 
dupe even to his virtues; a prince who never underftoo<| 
rightly either his own flrength or weakaefs ; a prince 
who was incapable of making himfelf either feared or 
beloved; a prince, in fine, who with few vices in hia 
heart, had all manner of defeds in his underflandingy 
took the reins of the empire into his hand which h^ 
been held by Charlemagne. 



* For loftance, t|le prohibition to the kin^^s jtitfget agtinft 
entering upon the territory to demand the frtda^ and other du- 
ties. 1 have laid a good deal concerning this in the precedioy 
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Lewis le ]>eboimaire mhtin^ «li tbe todnlgence of an 
old huilMiid* witb all die wetfttefs of an oid ktag, BtHig 
bis &tnily iajto dihtAttf wbich was followed with tb« 
dow^j^l of <tb« nioiianchT'. He was coatinuBlhf altering 
tbe dbviiSoa^ be bad made amojig his cbildrnk And yet 
tbofe divifioiift bad htttn confirmed eacb in tbetr turn by 
}iis own oatby and by thofe of bis cbildren and tbe no" 
biUty* This was as if be wanted to try the fidelity of 
bis fubjei^s; it was endearoiiring by confuftonf fcrupieSf 
and equiyocanion, to puzzle tbeir obedience $ it wa« 
coafoundiog the difiercfrt rights of tbofe princesy and 
Tejid^ri^f tbeir titkedubuMiSt efpedafiy at a. tiiaie wbeo 
there were but few ftrong holds, and when the fnrioctpal 
bulwark of authority was the fealty fworn and accepted. 

The emperor's children, in order to preferve their 
divifions, courted Xhf cle^y, and granted them prt-^ 
Tileges till then unheard. Thcfe privileges were fpeci-r 
ous; the clergy were i.nduped to warrant a. thing which 
thofe princes would have faten glad they hstd authorifed. 
Agobard * rcprefents to Lewis le Debonnatre, bis having 
ibi^ %49ia$i\i9 to Home, in otdei to hai^ him declared 
mpfror), and that be bad madt a divilion of bis domi- 
nions mong hfs ciiildren, after having confirlted heaveof 
by three days fading and praying. What defence could 
a fuperflitious prince make agaioft the at-tack ef faper- 
fikion I k IS eafy to perceive what a (bock tbe fepr erne 
^ihoritijr m%k have twice Moeived from tbe insprifoo* 
men t of this prince, and from his public penanoe; they 
iraDbfd to deg^idc the king^ and they degraded %be re- 
gal dignity. 

• Sec his ktttrik 
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CHAP. XXI. 

7hc fame fidjeB continued, 

' I 'H E flrcngth which the nation Jiad derived from 
■■■ Charlemagoe, laltcd well enough undtr Lewis Ic 
Dehoiioaire^ to enable the date to fupport its grandeur, 
and to command refpe^ from flrangers. This prince's 
underftanding \^as weak, but the nation was warlike. 
The rqyal autJiority declined at home, though thcrjp 
feemed, to be no diminution of power abroad. 

Charkmagne, his father, and his grandfather^ wer^ 
fuccelEve rulers of the monarchy. The firft flattered 
the avarice of the foldiers; the other two that of the 
clergy; and the children of Lewis le Debonnaire, exv 
cited the ambition of both. 

In the French conftitiuion, the whole power of th^ 
fiate was lodged in the hands of the king^ the nobility^ 
and clergy. Charles Martel, Pepin, and Charlemagne, 
joined fometimes their intereiib.with one of thofe partief 
to check the other* aud generally with bptb: But th^ 
children of Lewis le Debonnaire disjoined botn thofr 
bodies from the king, by which means the royal autho* 
rity was too much debilitated. 

CHAP. XXIL 
The fame fulyeS continued. 

nPHE clergy had reafoo to repent the proteAIOii 
^ they had given to Lewis Je Debonnaire's children. 
This prince, as I have already obferved, had never given; 
* any of the church^lands by precepts to the laity; but 
it was not long before liiotarius in Italy, and Pepin l» 
Aquitaine, qoitted Charlemagne's plan, and refumed' 

* See what the blfliops £iy in the fynod of the year 84J> ?t^ 
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that of Charles MarteL The clergy had recourfe to the 
emperor again ft bis children, but they themfelves had 
weakened the authority they fued. In Aquitaine fome 
condcfcenQon was (hewn» but none in Italy. 

The civil wars with which the life of Lewis le Deboo' 
naire had been embroiled^ were the feed of thofe which 
followed his death. The three brothers, Lotarius, Lew* 
is, and Charles, endeavoured each to bring over the no- 
bility to their party. To thofe therefore who were wil- 
ling to follow them, they granted the church-landti by 
precepts: fo that to gain the nobility, they facrifiiced the 
clergy. . • 

We find in the capitularies * that thofe princes wcffi 
obliged to yield to the importunity of fo many demands^ 
and that what they would not often have freely granted, 
was extorted from them: we fee that the clergy thought 
themfelves more opprcffed by the nobility than by th6 
kings* It appears alfo, that Charles the Bald f becam6 
the greateft enemy of the patrimony of the ckrgy, 
whether he has moft incenfed againfi them for having 
degraded his father on their account, ot whether he was 
the moR timorous. Be this as it may, we meet with % 
continual jc^uarrels in the capitulaHes 4>«tw«efi the clergy 



♦ Sec the fynod in the year ,845, afmd Teudwh yilUm^tiL iii. 
and iv. which gives a very cxa(5l defcription of things; as alfo, that 
of the fame year, held at the palace of Verses, art xii. and the 
fyood of Beaovoit alfo inth^ fani^ year, art. iii. iv< «id vi. and the 
capitulary in villa Sputnaco, in the year 846, art xx. and the letter 
which the bifliops aircrobled at Rheims wrote in 858, to Lewis 
king of Germany, Xirt. viii. 

f See the capitulary in villa Sfarna€o^ in the year 846. Th« 
nqbility had fet the king againft the bi^ofs, infoumdi thKt he ex« 
pelled them from the affcmbly; fume caaons of the fynodn were 
j^i^ked out, and they were told that thefe were the only ones which 
ihould be oUerved ;- nothing was granfed them hat what was im- 
poifibk 00 be itfufed*. 5ce ^t. n.'Xxi<.xxiiv See alfo the letteif 
wJ^iqh the. UApps affemhkid »t •Etheiins wrote, in thefyear 858^ 
to Lewis kio.j( of Genuaoy,aad the edi^pf 'Piftes,^ioth^year 864, 
art'. V. " ' 

4 See this very capitulary in the year 846, in villa SpartUfce* 
See alfo the capitulary of the alTembly \iM.apid rtiarjnam^ in 
the year 847< art. iv. wherein the clergy reddled thenUiUves XA 
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who demanded their lands, and the nobility who refttfed, . 
evaded, or deferred to rcftorc them ; and the kings be- 
tween both. 

The fitu^tion of things at that time is a fpcftacle 
really deferving of pity. While Lewis le Dcbonnairc 
made immenfe donations out of his dcmefnes to the 
church, his children diftributed the poflcffions of the 
clergy among the laity. The fame hand which founded 
new abbeys, often pulled down the old ones. The cler- 
gy had no fixed ftatc: one moment they were ftrippcd, 
a^oth^r they received fatisfa6tion ; but the crown was 
continually lofing. 

Towards the plofe of the reign of Charles the Bald, 
and from that time forward, there was an end of the 
difputcs of the clergy and laity, concerning the rcftitu- 
lion of lands, The bjfhops indeed breathed out ftill a 
few fighs in their rcmonftranccs to Charles the Bajd, 
which we find in the capitulary of the year 856, and in 
the letter * they wrote to Lewis king of Germany in the 
year 858: but they propofcd things and challenged" pro- 
nyfes fo often eluded, that we plainly fee they had no 
longer any hopes of obtaining their defire. 

* All .that could * be expeded then was f to repair in 
general the injuries done both to church and ftate. The 
kinga engaged not to deprive their vaflals of thdr free* 
men, and not to give away the church-l^nds any more 
by precepts | ; fo that the interefts of the clergy and n<h 
btlity feemcd then to be united. 



demand only the reftitvtion of what they had been pofTefTed of under 
Xicwis le Debonnair«. See alfo the capitulary of the year 8j i. 
fi^ud Marfnam, art, v.i. and vii. which confirms the nobility and 
clergy in their feveral poift'inoos; and that apud Bonoilum^ in the 
year 856, which is a remonfl ranee of the biibops to the king, be- ^ 
caufe the evils, after fo many laws, had not been remedied; and, 
in fine, the letter which the biftiops afiembled at Rheims wrote, ia^ 
in the year 858, to l^ewis king of Germany, art. viii. 

♦ Art. viii> ' 

•j- Sec the capitulary of the year 853, art: vi. and vil. 

I C)iarlcf the 5ald ia the iyood of $oi^(>ju (ays, diftt he h»i 
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The dreadful depiedations of the Normans, as I have 
already obfervcd, contributed greatly to put an end to 
thofe quarrels. 

The authority of onr kings diminifliing every day, 
both for the rcafons already gi^en, and thofe which I 
/hall give hereafter, they thought they had no' better re- 
fource left, than to put themfelves in the hands of the 
clergy. But the clergy had weakened the power of the 
kings, and the kings had weakened the influence of the 
clergy. 

In vain did Charles the Bald and his fucceffors call 
in^the church to fupport the Itate, and to prevent its 
fall; in vain did they avail themfelves of the * refpeft 
the people had for that body, to maintain that which 
they (hould have alfo for their prince; in vain did they 
endeavour f to give an authonty to their laws by that 
of the canons; in vain did they join the ecclefiaftic J with 
the civil punifliments; in vain, to counterbalance the 
authority of the count ||, did they give to each bifhop 
the title of their commiffary in the (evcral provinces: It 
was impoffible for the clergy to repair the mifchief they 
had done; and a terrible misfortune of which I (ball fpeak 
anon, tumbled the crown to the ground. 

ppomifed the biHhops not to liTae put any more precepts r^htis^ to 
chorck'^lands. Capitularies of the year 853, art. xi. BaUtf* edithHy 
tomei'up.s^- 

* See the capitalary of Charles the Bald afHud SapomtnaSy in the 
year 859, art. iii. ^* Vcnilon, whom 1 made archbifliop of Sens, 
** has confecrated me; and I ought not to be expelled the kiog- 
«* dpm by any body; faltem fine audientia tt judicio epifcoporum, , 
'^*" quorum minifierio in rcgcm fnm confecratus, ct qui throni Dei 
'* funt didi, in quib^s Deus fedet, et p^r quos Tua decernit jodicia, 
** quorum paternis corrc(5lionibu8 et caftigatoriis judicila me I'ubdere 
** fui paratus, et in prasfcntl fum fubditus." 

f See the capitulaqr of Charles the Bald, d« Cariliaco, io the 
year 857. Balufius*s edition,^ tome ii. page 88. art. i, i^ 3, 4. 
and 7. ' ' ' 

t See the fynod of Piftes in the year 86 », art. iv. and the capi- 
tulary of Carlonian and of Lewis II. epud Veritis paiOtiam, io the 
year 883, art. iv. and v. 

J Capitulary of the year 876, under Charles the Bald, infymit 
/*«/ijWif»jf?jBalafiii»*««ditiiHi,art, «iv ■ 
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CHAP. XXIIl. 
Tiai tie freemen were rendered a^aile of Ao/£n,^ j^fi. 

I SAID thtl the frccmea were Ui agamft the cnemf 
\>y their count, and the vaflals by their lord. This 
was the reafon that the feveral orders of the ilate ba«- 
lanced each other; ami}, though the king's vafTals had 
other vaflals under them, yet they might be overawed by 
the count, who was at the head of all the freemen of the 
monarchy. 

The freemen *.were not allowed at firft to vow fealty 
for a fief, but in procefs of time this was permitted; and 
1 find that this change wa» made during the time that 
elap&d from the reign of Gontram to that of Charle- 
magne. This 1 prove by 'the comparilbo that. may be 
drawn between the treaty of Andely f , figncd by Gon- 
tram, Childebert, and Queen Brunechild, and the X divi^ 
fion made by Charlemagne .among his children, as well 
as a like divifion made by Lewis le Debonnaire. Thefe 
three a£ia contain pretty near the fame regulations with 
regard to the vaflals; and, as they regulate the very fame 
points under almoft the fame circumftaoces, the fpirit, as 
well as the latter, ofthofe three treaties, are very near 
the fame ia this refpe£^. 

But arto what concerns the freemen there is a capital 
difference. The treaty of Andely does not fay that they 
night vow fealty for a fief; whereas we find, in the divi- 
sions of Charlemagne and Lewis le Debonmrire, ezpreft 
claufes to empower them to vow fealty. This fhews that 
> aen iifa^e had been ifdaioduced after the tivaty of An- 
dely, whereby the freemen wcfc bccoae capaUe of tbiv 
freat privilege. 

* See what has been did already, hqok. zxx. chap. «//. towards 
the cad. 
f In die year 587. in Oregpry of Tourt, hoelt isp 

t See the foUowiiig chapter, where I fliall (peak mfire diiu* 
Mvcly of thofc diviltons; and the notes in wl^ck tbey^ ave ^lotedr 

Vol. IL Mn 
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This muft have happened when, Charles Martel, after 
diftributing the church-lands to his foldieis, partly in 
fiefy and partly as allodia, made a kind of revolution in the 
feudal laws. It is very probable that the nobility, who 
were feized already of fiefs, found a greater advantage in 
receiving the new grants as aUodia, and that the freemen 
f bought th^mfelvcs happy in accepting them as fiefa. 



C'H A P. XXIV, 

TpS PRtHCIPAI. CAUSE OF THE HUMILIATION OF 
THE SECOND RACE. 

Changes In the allodia. 

CHARLEMAGNE, in the divifion » mentioned 
in the preceding chapter, ordained, that after his 
death the vafTals belonging to each king (hould be per- 
initted to receive benefices in their own prince's domi* 
nions, and not in thofe f of another; whereas they ^ 
might keep their allodial eftates in any of their dominions. 
But he adds ||, that every freeman might, after the death 
of his lord, vow fealty in any of the three kingdoms to 
whom he pleafed, as well as he that never had had a lord. 
We find the fame regulations in the divifion which Lewis 
le Debonnaire made among his children in the year 8 1 7> 

* In the year So6, between Charles, Pepin, and Lewii; it U 
quoted by Gpldaft, an4 by fialufius, tome i, page 439. 

t Art. 1x. page 453- which is agreeable to the treaty of An- 
dely in Gregory of Tpurs, bi^H »«• ' 

\ Art. x» and ther^ ii no mention made of this in the treaty of 
Andely* 

• 

I In Balafius, tome i. page J74. ** Licentiam habeat onafquifque 
Khber homo qui feniorem non habnerit, cuicumque ex. bis tribus 
" fratribos voluerit fe conimendandi," art. ix. See alfo the divifion 
fnade by the fame emperor in the year 8^7, art. ti. £al)}(iiis*s cdi» 
$JPD, page 6?$^ 
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But, though the freemen had vowed fealty for a fief, 
yet the count'* militia was hot thet^by weakened ^ the 
frefeman waa ftill obHged to contribute for hit allodiunli 
and to get people ready for the fervice belohging to ir» 
at the proportion of one man to four manora, or elfe to 
procure a man that fhould ferve the fief in his ftead: andt 
when fome abufes had been introduced upon this bead» 
they were redrefled, as appears by the conftitutions * 
of Charlemagne, and by that f of Pepin king of Italy, 
which explain each other. 

The remark made by hiftorians, that the battle of 
Fonteoay was the rUtn of the. monarchy, is very true; but 
I beg leave to caft an eye on the unhappy confequcncea 
of that day* 

Some time after that battle, the three brothcrt, Lota« 
rius, Lewis, and Charles, made a treaty $, wherein I find 
fome claufes which muft have altered the whole poUtical 
fyftem of the French government. 

In the declaration || which Charles made to the people 
of that part of the treaty relating to them, he fays, that ^ 
every freeman might chufe whom he pleafed for his lord* 
whether the king or any of the nobility. Before thia 
treaty the freeman might vow fealty for a fief; but hii 
allodium ftill continued under the immediate power of the 
king, that is, under the count's jurifdidion, and he de^' 
pended on the lord to whom he had vowed fealty, only on 
account of the fief which he had obtained. After that 

* In the year Six, Balttfius*! edition, tone i. page 486. art. 7. 
and 8. and that of the year 81 2. ib. page 490. art. i. • *< Ut om» 
^ Dis liber bomo qui quatuor manfos veftitot de proprio fuo, five de 
*Valicaju9 beneficio, habit, iplie fe prsparet, et ipfe in hoftem per- 
** gAt, five cum feniore.fuo,** &c. See alfo the capitulary of the 
year 807. Balufius*s edition, tome i. page 458 . 

t In the year 793, infertcd in the law oC the Lombards, book ^ 

lii. tit. 9. chap. 9. M' 

} In the year 847, quoted by Aubert Lemire, and Balafiut, tome 
is. page 4a. Convftitus a^ud Mar/aam. 

I Adnunciatio. 

§ <* Ut uDufquifqae liber homo in noftro regno feniorem quem 
<• voluerit in nobit, et in noftrii lideltbtts, accipiat/' Art. u^9ftbi 

gfi^IoTMihtt of CharUs. 

Mm z 
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treaty every freeman luid a right to fabjeA his allodium 
to the kingt or to any other lord, at he thought proper. 
The queftion is not coaceroiag thofe who put themfehes 
under the protedion of another for a fief« but about thofe 
who changed their aliodiuni into a fief, and withdrew 
themfdves, as it were, from the civil juiifdi6Hon, to enter 
under the feudal power of the king, or of the lord whom 
they thought fk to chufe. 

Thus it was that thoie who formerly were only under 
the king's power, as freemen under the count, became 
infenfibly vaffals one of another, fince every freeman 
might chnfe whom he plealed tor hts lord, the king, or 
way of the nobility. 

2. If a man changed an eftate, which he poflelied in 
perpetuhy, into a fie^ this new fief cadd no longer be 
dnly &>r life. Hence we &e, s (hort time after, z. * ge*' 
iicral law Ibr giving the fiefs to the chitdren of the pre^ 
fent pofleflbr: it was made fay Charies the Bald, one of 
the three coatfM^dtif princes. 

What has beea iaid concerning the liberty every frce«* 
man had ia the monarchyt after 4he treaty of the three' 
brothers, of chnling whom he fkmCed fot his lord, the 
Img, or any of the nobility, is confirmed by the ada 
fnbfequent to that time* 

In the teign f of Charlemagne, when a vaflai had re* 
oeivcd a thing of a lord, were it wortb ocily a £d1, he 
could not afcerwatda quit him. But, under Charl» the- 
Bald, the vafTals | might follow their interefts or their 



^ Ctpit]ttlary df the year 877, tit. Ini. trt. p. Knd i<5. 4fud Carl' ' 
Jtacumy ** ufnilitef et de doftris vailalit faciendum eft/' &c< TbiS^ 
capitHlarj relatet to anodier of the fame year, andaf the fome 

place, art. iii. . •>» 

f Cs^knlarf of i^iit»la«Oiitpell« hi the year 51^, att. zvi. 
(( Qttod nuUus feniorem fnom, demittat, podquam ab eo acceperie 
(( va^nt« lobdnm tti\iiUj" and the capitulary of Pepin in the year 
y$j, art. v. 

t See the capitulary de Carifiaco, in the year 856, art. z. aad 
13. Balufius*8 edition, tome ii. page 83,. in which the kifig, together 
with the lords fpiritnal and temporal, agrreed to this: ^ £t fi ali* ^ 
** quia de vobis fit, tu> faus fenioratttg non placet, et iiti fimulat ad ' 
**^aUttm feniorem meiini quam ad ilium acaptare poifit, veniat ad" 
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^price with inrpunityt and thia prince estpbini himCelf 
fo fiftinglf oh tbis ivibfcAf thaft he ftems rather to en^^ 
eoarage tfifem ta enjoy thil fifMrty, than to reftrAn it. 
Itt Chirienafgtte^s tim^, be«'efioe« irere rather perfamit 
than real ; afterwards they became latber U^ thta ftui 
fcfanh 

G rt A A HxVi 

Changed ui the ficf$* 

THS &frie ehafllgetf bappeifed in the Ic^ty t% in th4S* 
allodia. We find bf tbi capitahiry * of Con- 
i^cfgne, under king Pepin, that thdft who bad tttMt^ 
ai' benefice from the king, gate a part of this benefice to 
A'fFcrent bondman; btft thefe f^rta #eTC tkfk diftilift 
from the whole; The king' revoked them when be re- 
voked the wht))e ; and, at the death d* the king's ^ifal^ 
the retfr-ntiial loft alfo bid rear-fief; and ane^ benefit' 
eiary fuccecded, who like^tfe eftablifted new rear- vaflale^ 
Thus it was the pe^fon, and not the rear-fief, that de- 
pended oh the fief: Oo the one hand, the rear-vaflal re^ 
turned to the king, becaUfe be Was not tied fof eve/ 
to the va£fal, and the reaf-fief returned alfo to the kipg<^ 
fcecauTe it was the fief itfelf, an^ aot a depeadeHee of it. 

Such was the reat-vaffafage, while the fiefs Were during^ 
pTeafure; and ftTch i^tte it alfo, while they were for lifiS^ 
Thia i^iaa s^tered when the fiefs defconded to the next 
befra, afnd th^ tear-fiefs the fame. That which war 
held before inrmediately of the king Was held now me- 
diately, andf the rega! pm^er was thro#n back as k were 
ope degtee,* fometmte# two, afnd oftentimeff more. ' i 

, We find in the books f ► of the fiefs, that thongh th6 
king's vafFals ntight give aWay in fief, that is^ in redt- 
fief Cd^ the king, y<^t thefe rear-vafiada ot petty ^9!n&(Sit% 

*^ itiiirii, ti ip& tfan^uil!^ et pidfi^o vi&tH6 ddn^tiUlT ttnfteAmn^ 
** et (piod 0eus ilR cnpierit «d ftlitim leniflnfeib iftrapttre potdelilg( 

* f acificc habest.** ♦ 

* in the year 75),art.tL BaIuiia8*Ve£ti(in»pa|;e 1%U 
Mm J 
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could not give alfo lo iicf; fo that whatever they had 
given they might always refumc. Befides, a grant of 
that kind did not defcend to the children like the fiefs* 
becaufe it was not fuppofed to have heen made according 
to the law of the fiefs. 

If we compare the fituation in which the rear-vaflabge 
was at the time when the two Milaoefe fenators wrote 
that hooky to whatsit was under king Pepin, we (hall 
find that the rear-fiefs preferved * their primitive nature 
longer than the fiefs. 

But when thofe fenators wrotCf fuch general excep*^ 
tions had heen made, to this rde» as had almoft abo* 
liflied it : for^ if a :t^ perfon who had received a fief of a 
rear-vaflal happened to follow him upon any expedition 
to Rome, he was intitled to all the privileges of a TaflaL 
In like manner, if he had given money to the rear-vaflal 
to obtain the fief, the latter could not take it from him, 
nor hinder him from tranfmitttng it to his fon, till he 
Mteturned him his money. In fine, this role Q was no 
longer ohferved in the fenate of Milan.- 

CHAP. XXVI. 
AMth$r ehange whkb happinci in tie ^u 

.iTN Charlemagne's time ^ tl^y were (Mtged, noder 
^ great penalties, to repair to the general meeting in 
caie of any war whatfocvcr; they' admitted of no excufes, 
and, if the count exempted any one, he was Itabk him« 
felf to-be punifhed. But the treaty of the three bro* 
thcrs * made a reftridioti f upon this head, which lefcued 

. * At leaft in Italy and Gcrmtnj. 

^ \ Book t. of ficfs^ chap. i. | Book i. oC fieCs, chap. S. 

S Capitulary of the year 8oa, art. viu page 365. 

. * 4fvki Marjnam^ in the year 847* Balufiu9*s edition^ p. ^%t 

4-f «* Volnmnt ut cuJBfcum^ae noftmm homo in cajnfcmrnqme 
■* regno fit, cum feniore fuo in hoftem, vel alii» fuis ucilitatilroa. per- 
** gat, oifi,talis regui invafio quam Lamtuveri dicunt, quod abfit 
^ aecedcrit, ut oninis popului ilHixs regnf ad cam repeUeadaA 
f * comnuuutcr per^at." wiit* Vr#ii./«j^44. 
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tbe nobilityt as it were, out of the ktog's haoda; thejt 
weiie DO longer obliged to fenre in time of war, but when 
the war was defenilve. In others, ihcy were at liberty 
to follow their lord, or to mind their bufinefs. 

The death of one hundred thoufand French at the 
battle of Fontenay made the few remains of the nobility 
imagine, that by the private quarrels of their kings about 
their refpedive (hares, they (hould be utterly extermi- 
nated, and that their ambition and jealoufy would caufc 
the effufion of what little blood was left. A law wa*- 
therefore pafTed, that the nobility (hould not be obliged 
to ferve their princes in the wars, unlefs it was to defend 
the ftate againft a foreign inTafion. This taw * obtain- 
ed for feveral ages* 



CHAP. XXVIL 

Cban^et wUcb btfpemd m the greai offuUf and in theJSifi, 

EV E RY thing feemed to be infeded with a particular 
vice, and to be corrupted at one and the fame time. 
I tQok notice, that in the beginning fcrcral fiefs had been 
alienated in perpetuity; but thofe were particular cafes^ 
and the fiefs in general prcferved their nature; fo that» 
if the crown loft fome fiefs, (he had fubftitutcd others in 
their ftead. I like wife took notice, that the crown had 
never alienated the great offices in perpetuity -f . 

But Charles the Bald made a general regulation, whick 
equally affeded the great offices and the fiefs. He or- 



* Sec the Uw of Ooy Idof of the Romans among tho(e wfaicli 
were added to the Salic law, and to that of the i.«mbard», tit. vi. 
U€l. a. in £cfaard. 

f Some aathon pretend, that the eonty of Toaloofe had hee» 
given awfy by Charles Martel, and paffed hy iftberitance down to 
Raymond the laft count; hut, if thi» be true, it wa» owing to feme 
circumftances, which might have been an iaduccmeot to chufe the 
'VooBts of Toaloafe firom among the efaildren of the laft poflcffDr. . 
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Aioed in his captttxhriesji fliat tfaef coantiet fliould Ixf 
^iven to the cddtit's childreif, ind that this feguiatioif 
ftould atfo take place in refpcft to the ficft. 

We (hall fee prefeirtly that this t^gulatiou r^^ei^ed i( 
itluch greater excent, infomuch that the great ofi^es and 
flch went evert to ntort drftarit relattioiis. From thence 
it followed, that the greateft part of the lords, #ho held 
immediate^ of the cro\hf, held now otfly tniniiediately.' 
Thofe counts, who formerly adililniftered jufttce in the* 
ldtig*B placitaf and >)^ho led the f^r^men againft <he enemy/ 
found themfeltres tituated between the: king anfd his free- 
men; and the kni^s pdv»^ was removed further oft ano^ 
ther degree. 

Again, it appears by the capitulanes f , fhift the counts 
had benefices annexed to their counties, and vaifals under 
them. When the counties became hereditary, the count's 
vaffals were no longer' thtf imrQedfate vai&ls of the kings^ 
and the benefices annexed to the counties were no longer 
the king's benefices: the cotmts grew powerful, becaufe 
the «9Ms they bad aktady nndcc Ihetn eital>Itd them td 
procure others. 

In Of der to be eontbced how rftuch the naonarchy was 
thereby weakened towards the end of the fecond race/ 
we have onlf to tnrft our eyes to what happened at the 
beginning of the third, when the mukfplicity of reair- 
fiefs flung the great vaflals into defpatr. 
' It was a cuftom ♦ of the kingdom, thtft, when thtf 
eJder brothers had gfreiT (hares to thrfr yottngcr brothers, 
the latter paid homage to the elder; fo that the reigning* 
lord held them only as a rear- fief. Pfiilip Auguftus/ 
the Duke of Burgundy^ the comets of Nevers, Bottiogaei- 

t ^e hit ctfpitfltary of the year 8/7, tit. fin. aitVp'. atad i6^ 
^d Carifittcunfs tWAtx^vakkrj fs rclia^ tcr aoocber' of tbe intad 
year and ptaee, Mt iK. 

t The 3d capitulary of the jTcar 8t», art.^?. andfhat of the 
fczT^ts, flMf. ti. ofttheSjMDidMt TIm polkaion 4f t&ccafw 
f ctfarier, book T. are. 2«S^. and ca^ttlary of tho jOut t^^ art. at^ 
and that of the year 877, DH. yAii, Balofi^a^s editieD. 

«. As appear! (irom Otho of Frifingen, of the a^oas of Aredene/ 
heoku. c^t^ : - . . ^ 
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St. P^uly Dainpi«rrey and other lords, declared f that 
henceforward, whether the fief was divided by fuccefiioti 
or otherwife, the whole fhoold be held always of thi^ 
fame lord without any intermediation. This or<linance 
was not generally followed; for, as I have elfewhere 
obferved, it was impoffible to make general ordinance! 
at that time; but many of our cuftoms^ were regulated 
by them. 



CHAP, XXVIII. 

Of ike nature ofiheJUfs after tie reign of Charles tie Bald. 

TT7E have obferved, that Chavfes the Bald ordained, 
^^ that when the pofTeflbr of a great office or of a 
fief left a fon at his death, (he office or fief fliould devolve 
to bin. It woold be a difficuh matter to trace the pro« 
greis of the abufes which from thence refulted, and of 
the exteafion given to that law in each oountty. I fiodi 
IS the books :|: of the fiefs, that, towards the begimiingf 
of the reign of the emperor Conrad 1 1. the fieft fitoated 
in his dominions did not dcfcend to the grandchildren; 
they deicended only to one oF the lad poflefTor's chiU' 
dfieii D, who had been chofen by the lord; thus the fiefa 
were given by a kind of ele^ion, which the lord made 
among the children. 

• We have explained, in tlte ryth chapter of Uiiis book, 
iq what manner the crown was in fome refpeds ele£live^' 
and in others hereditary, under the fecoad race. It wias 
hereditary, becaufe the kings were always taken from 
that fiimily, and becaufe the children fucceeded ; it was'^ 
derive by reafon the people chofe from amongft thc^ 
children. As things of a fimilar nature move generally. 

t See the ordinance of Philip Augnftnt in the year ia09, in tha 
new coIledHon. 

I Book i. tit. I. 

I ** Sic progrefiam eft, ot ad filiot devenerit in ^em doni&aa^ 
<* hoc veilct bencficium coDfirmarc'^ IH4, 
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alike, and one political law is conilantly relative t« 
another, the fame fpirit was followed * in the fuccefljoa 
Hof fiefsy as had heen followed in the fuccefiion to the 
crown. Thus the fiefs were tranfmitted to the children 
by the right of fuccefiion, as well as of election ; and 
each fief was become both eleftive and hereditary, Uke 
the crown. 

This right of de^ion in the perfon of the lord was 
not fnbfifting f at the time of the authors % of the books 
of fiefs, that is, in the reign of the emperor Frederic I. 

CHAP. XXIX. 
Tie fame fuhjeil coniinued. 

TT is mentioned in the books of the fiefs^ tbat when | 
^ the emperor Conrad fet out for Rome, the yalTal in 
his fervice prefented a petition to him, that he would 
pleafe to Hiake a law, that the fiefs which defcended to 
the children (hould defcend alfo to the grandchildren, 
aind that he whofe brother died without legitimate heirs 
might fucceed to the fief which had belonged to their 
common father: this was granted. 

In the fame place it is faid, (and we are to remember 
that thofe writers * lived at the time of the emperor 
Frederic I.), that the ancient civilians had f always 

* At leaft in Italy and Germany. 

. \ <* Quod Kodie ha ftabilitam eft, ut ad onmes acqualiter v^ 
•« niat." Book u of the fiefs^ tit I. 

\ G^rdus Niger and Aubertus de Orto. 

I *' Cum vero Conradus Romam proficifceretur, petitom eft a 
*< fidelibus qui in ejus erant fervitio, at, lege ab eo proma)gau» 
^ hoc etiain ad nepotes ez filio prodacere dignaretur; et tt( fratri 
*< fine legitimo herede defundo, in beneficio quod eorum fratcr 
*• patrii fuit fuccedat.*' Book i. of fiefs^ tit, I. 

* Cujas has proved it extremely well. 

t ** Sciediim eft', quod beneficium advenientet ez latere nltra 
^fratres patrueles non prog^cditur fuccefiione ab antiquis fapienti* 
**bas cooftitutum, licet moderao tempore tifque ad feptimum 
*||^eaiculum fit ufurpatum, quod in nnafcuUt'dcfcendenttbus, B«vt 
••jure ad infinitum cxtcnditur.*' Ibid. 
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been of opinion, that the fucceffion of fiefs in a coHateral 
line did not extend further than to coufin-germans by 
the father'^ fide, though of late it was carried as far as 
the feventh degree, as by the new code they had ex- 
tended it in a dire£i line in infinhtm. It is thus that 
Conrad's law was infenfibly extended. 

All thefe things fuppofed, the bare reading of the 
hiftory of France is fufficient to (how, that the perpe- 
tuity of fiefs was eftabliihed earlier in France than in 
Germany. Towards the commencement of the reign 
of the emperor Conrad II. in 1024, things were upon 
the fame footing ftill in Germany, a% they had been in 
France under the reign of Charles the Bald, who died 
in 877; But fuch were the changes made in France 
after the reign of Charles the Bald^* that Charles the 
Simple found htmfelf unable to difpute with a foreign 
houfe his inconteftible rights to the empire; and, in fine^ 
that in Hugh Capet's time the reigning family, ftrippcd 
of all its demefn^s, was no longer able to maintain the 
crown. 

The weak underftanding of Charles the Bald produced 
an equal weaknefs in the French monarchy. But, at 
Xewis king of Germany his brother, and fome^of hit 
fucceflbrs, were men of better parts, their government 
prcferved its vigour much longer. 

But what do I fayf perhaps the flegmatic temper^ 
and/ if I dare ufe the expreflion, the immutability of 
fpirit peculiar to the German nation, made a longer 
Aand than that of the French nation againft this difpo- 
fition of things, which perpetuated the fiefs by a Natural 
tendency in families. 

Befides, the kingdom of Germany was not laid waitcy 
and annihilated, as it were, like that 9f France, by that 
particular kind of war with which it had been haraiTed 
by the Normans, and Saracens. There were lefs riches 
in Germany, fewer cities to plunder, lefs coads to fcour, 
snore marihes to get over, more forefts to penetrate. 
The princes, who did not fee every inftanc their domi- 
nions ready to fall to pieces, had lefs need of their 
vaffalS) and confequently had lefs dependence on them, 
/j^d in all prob^bilityj if the emperors of Germany h94 
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|iot be«n obKged to be crowned at Rove» and to make 
continual cxpeditiofis into Italy* the fieff would have 
prefervcd their primitive assure much, kogcr in that 

country. 

CHAP. XXX. 

//I what manner tit em/are tuos transferred from the famty 
^Charkmagae. 

nPHE empire* which* in prejudice to the branch of 
"*- Charles the Bald* had been already given to the * 
ballard line of Lewis king of Germany* was transferred 
to a foreign hotife by the eledion of Conrad duke of 
Franconia in 912* The feigning branch in France* 
.which was hardly able to difpute a few vilU^es, was 
much lef^ in a fituatioa to difpute the empire. We have 
9n agreement which pafied between Charles the Stmpk 
and the^ emperor Henry I. who had fucceeded to Con«^ 
rad. It is called the compaB of Botm f . Tbefe two 
princes met in a velfeU which had been placed in the 
0iiddle/of the Rhine, and fwore eternal friendihip. 
They u&d on thia occafson an excellent middle term. 
Charles took the title, of King of Weft France, and 
Henfy that of King of £aft France. Charles contnifted 
with the king of Gomany, and net with the emperor. 

- - * Arnold and hit fon Lewis IV. 

• t tn^the year 996, quoted by Attbert le Mire, code dmathmm- 
fiamm, Chapi 27. 
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CHAP. XXXL 

In ^bat manner the ertmm ttf France moos transferred to 
ike houfi of Hugh Capet. 

THE inheritance of the fiefs, md the geneml eftaUi(h« 
meat of rear-fie£ii cxtingtiiibcd the political, and 
formed a feudal go^mmott. Inftead of that prodigious 
muhitttde of valSiis who were formerly irnde^ the hing, 
there were now a few only, on whom the others 'de- 
pended. The kings bad fcarcc any longer a dtred au^ 
thority ; a power which was to pafs through fo many, and 
through fuch great powers, either ftopt or was loft before 
It reached its tema. Thofe great vaflak'would no longer 
obey; and they even made ufe of their rear-vaffals ta 
withdraw their obedience. The kings, deprived of their 
demefnes, and reduced to the cities of Rbeims arid Laon* 
were left expofed to their mercy; the tree ftretched out 
Its branches too far,, and the h^d was withered. The 
kingdom found itielf without a demefne, as the empire 
is at pre&nt. l^he crown was therefore given to one of 
the moil potent vailals. 

The Normans ravaged the kingdom t they €am< ift 
a kind of boots or fmalt veffids, entered the mouths of 
rivers, and land the country wl4le on both fides. The 
cities of Orleans/^ and Paris put a ftop to thofe plun- 
derers, fo that they could toot advance further, cither 
on the Seine or on the Loire. Hugh Capet, who was 
mafter of thofe cities, held in his hand the two keys of 
the unhappy remains of the kingdom ; the crown was 
eoofcrred upon him as the only perfon able to defend it. 
It is thus the empine was afterwards given to a family 
whofe dominions form fo ftrong a iKirrier agaiaft the 
Turks. 

* See the c^itulary o£ Charles the Bald, in the year S77, apui 
Cariftacum, on the iniportance of Paris, St. Denit» and the caftldT 
on die Loire in th9fe da^t. 

Vol. II. N a 
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The empire went from Charlemagne's family^ at a 
time when the inheritance of fiefs w?s eftaWifhcd only as 
m mere condefcendence. It even appears, that it obtain- 
ed much later among the Germans than among the 
Ffench; which was fhe reafon that the empire, conG- 
dered as a fief, was .eledive. On the contrary, when the 
crown of France went from the family of Charlemagne, 
the fiefs were really hereditary in this kingdom^; and the 
^rown, as a great fief, was alfo hereditary. 

But it is very wrong to refer to the very moment of 
this revolution, all the changes which had already hap- 
pened, or happened itfterwards. The whole was reduced 
to two events; the reigning family changed, and tl^f 
prown was united to a ^reat fi^f. 



CHAP. XXXIl. 
Some confequences of the perpetuity ofJUfu 

FROM the perpetuity of the fiefs it followed, that 
• ' the right of Seniority or primogeniture, was efta- 
Uiflied among the French. This right was quite on- 
known under the firft race f ; the crown was divided 
among the brothers, the <JHodud were divided in the 
fame manner; and as the fiefs, whether precarious or for 
life, were not an objedt of fucceffion, neither could they 
be of divifion. 

Under the fecond race, the title of Emperor, which 
Lewis le Debonnaire enjoyed, and with which he ho- 
noured his eldeft ion Lotarius, made him think of giving 
this prince a kind of fuperiority over his younger bro- 
thers. The two kings * were obliged to wait* upon the 
Emperor every year, to cany him prefents, and to re- 
Cjcive much greater from him ; they were to confult with 

t See the Salic law, and the law of the Rtpuarians la the tide 
•f allodia, > 

• Sec the capitulary of the year 817, which contaiot the fixf| 
jJ^vifip^ ma^e hy Uwii U P«ligpi^ii^ a|aon|f his chiWfc^ 
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bim upon common affairs. This is what infpired Lota- 
rius with thofe pretences which met with fuch bad fu^- 
o^fs. When Agobard f wrote in favour of this prince, 
he alledged the Emperor's own regulation, who had affp* 
ciated Lotarius to the empire^ after he had confulted the 
Almighty by a three days faft, and by the celebration of 
the holy facrifices; after the nation had fworn allegiance 
to him, which they could not rcfufe without perjuring 
themfelves, and after he had fent Lotarius to Rome to 
be confirmed by the Pope. He lays a ftrefs upon all 
this and not upon his right of primogsniture. He fays 
indeed, that the Emperor had defigned a divifion among 
the younger brothers, and that he had given the prefer- 
ence to the elder; but faying he had preferred the elder, 
was* faying at the fame time, that he might hare prefer- 
red his younger brothers. 

But as foon as the fiefs were become hereditary, the 
right of fenioricy was eftablifhed in the fuccei&oQ of the 
fiefs; and for the fame reafon in that of the crown, which 
was the great fief. The ancient law of divifions was no 
longer fubfifting; the fiefs being charged with a fervice^ 
the pofieffor . muft have been enabled to difcharge it. 
The right of primogeniture was eftablifhed, and the (ea* 
fon of the feudal law forced that of the political or civil 
law. 

As the fiefs defcended to the children of the poireflbrb 
the lords lofl the liberty of difpofing of them; and, in 
order to indemnify themfelves on that account, they efta« 
bliih^ what they called the right of redemption, wherc^ 
of mention is made in our cuftoms, which at firft wa^ 
paid in a dired line, and by ufage caine afterwards to be 
paid only in a collateral line. 

The fiefs Were foon rendered transferable to ftrangers, 
as a patrimonial eftate. This gave rife to the right of 
fines of alienation, which were eftablifhed almoft through* 
out the whole kingdom. Thefe rights were arbitrary 
in the beginning; but when the pradice of granting 



f See his two letters upon this fnbjea, the title of 000 of which 
W ii iivipQne imftriu 

Nni 
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thtk permiffions was became general^ they were fixed la 
every diftriffe. 

The right of redemption was to be paid at cacb 
change of heir, and at firft was patd even in a direi^ 
tine ^. The moUt general cuftom had fixed it to one 
y^at's income. This was burthenfome and inconvenient 
to the vaiTa], and affected, in fome meafare, the fief itfelf. 
It wa]i often agreed in the a6k of homage f , that the 
lord (hoald no longer demand more than a certain fum 
of money for the redemption, which, by the changes in- 
«ident to money, becatne afterwards of no manner of im- 
portance. Thus the right of redemption is in our days 
reduced almoft to nothing, while that of the fines of 
alienation is continued in its fuU extent. As this right 
concerned neither the vafTal nor his heirs, but was a for- 
tuitous cafe, whtch no one was obliged to forefee or Gt» 
pcH; thefe ^inds of ftipulations were not made, and 
Ihey continued to pay a certain part of the price. 

When the fiefs were for life, they could not gift a part 
6f a fief to ^old in perpetuity, as a rear fief: for it woidd 
have been abfurd, that a perfon who had only the ufn- 
frnft of a thing, fhould difpofe of the property of it. 
But as foon as they became perpetual this was permit- 
ted Xi ^*^^ f'^nic reftridi(Wi5 made by the cuftoms ||, which 
was what they call difmembering of their fief. 

The perpetoity qf the fiefs having eftablifhed the right 
of redemption, the daughters were rendered capable of 
liicceeding to a fitiy in default of male iffue. For when 
the lord^gave the fief, to his daughter, he multiplied the 
cafes ofbis right of 'redemption, becaufe the hufband was 
obliged to pay ft as well as the wife *. This tegulatioo 

* See the or4iflaQ«e of Philip Aogi^dus, in the year 1)091, oa 
Ihe fiefs. 

f We find fevertl of thefe conventions in the charters^ as in the 
rcgifter book of Vendome, and that of the abbey of St. Cypriaoi^ 
in Poitou^of which Mr. Galland has given fome extracts, page 55. 

\ But they could not abridge the fief, that is abolKh a p«rtioa 
of it. 

I They fixed the portion which they could difmember. 

* This was tl^e reafon th9t the lords Qblig;ed tbe yfi^fm t« ««r| 
again. 
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could not take place in regard to the crown ; for as it was 
not held of any one^ there could be no right of redemption 
OTer iu 

The daughter of William V. count of Toulouf<;, did not 
fucceed co the county. Afterwards, Eleanor fucceeded 
to Aquitaine, and Mathildis to Normandy: and the right 
of the facceffion of females feemed fo well eftablifhed in 
tbofe days» that Lewis the Young, after his divorce from 
Eleanor, made no difficulty in reftoring Guyenne to her. 
But as thefe two laft inftances followed dofe to the firft^ 
the general law by which the women were called to the 
iacceffion of fiefs, muft have been iiitroduced much later f 
into the county of Touloufe, than into the other provin- 
ces of the kingdom. 

The conilitutton of fe?eral kingdoms of Europe has 
followed the aftual fituation in which the fiefs were when 
thofe kingdoms were founded. The women fucceeded 
fleither to the crown of France nor to the empire, becaufe, 
at the eftablifhment of thofe two monarchies, they were 
incapable of fucceeding to (iefs. But they fucceeded in 
kingdoms^ whofe eftablifhment was pofterior to that of 
the perpetuity of the fiefs, fuch as thofe founded by the 
conqnefts of the Normans, thofe by the conquefts mad^ 
on the MoorS) and others, in fine, which, beyond the li* 
mits of Germany, and in later times, received in fome 
meafure a fecond birth by the eflablifhment of Chrifti^ 
anity. 

• When the fiefs were at will, they wcrfc given to fuch 
people as were capable of doing (ervice for tbem, where» 
fore they were never beftowed on minora; but when they 
became perpetual *, the lords took the fief into their owa 



t Moft of the great familiu had thdf fmrticular laws of fucccC* 
fiofi. See wtkat M. da U Thanmai&ere fayi concerning the famikes 
«fBerry< ■• « 

• We fee in the capitulary of the year 877. apdJ Cariftacum 
art. 123.. Balufius*s edition, tome ii. p. Z69. the itioment in which 
the kin^8 canfed the fiefs to be adminiftcred in order to prefervc 
them for the mihors; ao example followed bj the lords, and whick' 
gave rife to what we have niCntioned hy th^ name of the guardisffih 
ibip of a oobkman'i children. 

N» 3 
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hands, till tl|c pupil came of age, either to increafe their 
own profits, or to bring up.the^pupil in ihe military exer* 
eife. This 18 what our cuftoms call, The guardtan(hip of 
a nobleman's children, which is founded on- principles 
diS'erent from thofe of tutelage, aad it entirely a diftinft 
thing from it. 

When the fiefs were for the life, people towed fealty 
for a fief, and the real delivery which was made by a 
fceptre fecured the fief, a» it it now by homage. We da 
not find that the counts, or even. the king's commiifariet^ 
received the homages iii the provincet; nor is this func- 
tion to be met with in the commillions of thofe officers^ 
ftrhich have been handed down to us in the capitularies. 
They fometimes indeed made all the king's fubje£b take 
an oath of allegiance f ; but this oath was £b. far from be- 
ing an homage of the fame naiuve at tko£e afterwards 
cfiabliihed, that in the latter the oath of allegiance was 
an a6kion % joined to homage, which fometimes followed 
and fometimes preceded it, but did not take place in all 
homages, was lefs falcmn than homage^ and quite a dif- 
tind thing from it. 

The counts and the king's commifiariet made* thofe 
vaiTals II whofe fidelity was (ufpe6l;ed, give occaiionally a 
fecurity which was called^/Snfif/a/; but this fecurity could 
not be an homage, fince the kings § ^ve it to one an* 
other. 

f We fifld the formubi thereof in the ftcond* capitulary of tlie 
year 80 z. See alfo the jtir 854, 15, and others. 

t M. do Cange, in the word homhmm, p. I163. and in the word 
jUtlkaSi p. 474. cj^s the charters of the ancient homages, where 
thefe differences are fotmd, and a great number of authorities which 
nay be feeii. la paying boniage, the vaflal put his hand into that 
of his lord, and took his oath; the oath of fealty viras made by (Wear- 
ing on the gofpels. The homage was performed kneeling ; the 
«ath of fealty ibndlng. None but the lord could receive homage*, 
^ut his ojQBcc:rs might take the oath of feahy. S^ e Littleton, fed.. 
hi. and 9a. of homage, that is, fidelity and homage. 

' i| Capitularies of Charles the Bald, in 260f foft reditutiLa Gut^ 
Jktentihus, art. 3, Balufius'a edition, page 14J. 

§ ibid, article 5« 
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And if the abbot Suger * nukes mention of a chair 
of Dagobert, in which, according to the teftimony of 
antiquity, the kings of France were accuftomed to re- 
ceive the homage of the nobility; it is plain that he em* 
ploys here the notions and language of his own time. 

When the fiefs defcended to the heirs, the acknow* 
ledgment of the vafTal, which at firft was only an occa- 
fional thing, became a regular a6^ion. It was made ia 
a more foleron manner, and was attended with forma« 
lities, bccaufe it was to be a monument of the reciprocal 
duties of the lord and vai&l through all fucceeding 
ages, 

I ftiould be apt to think, that the homages began to 
be eftabliflied under king Pepin, which is the time I 
mentioned that feveral benefices were given tn.perpe* 
tuity; but 1 (hould not think thus without prccautioiiy 
and only upon a fnppofition that the authors of the ' an* 
cient annals f of the Franks were not ignorant preten- 
ders, who, in defcribing the ad of fealty performed by 
Taffilon duke of Bavaria to king Pepin^ fpoke % accordU 
tng to the ufages of their own time. 

* Lib. de adminiflrattone foa. 

f Anno 757. chap. 17. 

^ «« Taiilo venit in vailatico €e coRiraendanti per maon iacnK 
** menta )iiravit multa et inDumerabilta, rcliqpiis iaDdonim manua 
*^ imponenk, et fideiitatetn promifit regi Pippino." Qne would 
think that there was here an homage and an oath of fealty. Sc« 
the capitularies of Charles the Bald, fialnfios*! cditioa. 
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CHAP. XXXIII. 

The /ami faljta continued, 

TTTHEN the fiefs inrcre cither precancms or for lifc^ 
^^ they feldom had a relation to any other than the 
^Itttcal Uwft ; .for which reafon in the civil lawa of 
tholis two times there is very little mention made of the 
laws of fiefs. But when they were become hereditary, 
when th^rc was a power of giving, fellings and bequeath- 
ing them» they had a relation then both to the poKtical 
and the civil laws. The fief> confidered as an obliga« 
tkto to the military fervice, depended on the political 
law: confidered as a kind of commercial property, it 
depended on the civil law* This gave rife to the civil 
laws concerning fiefs. 

When the fiefs were become hereditary, the laws ec- 
lating to the order of fuccefiions muft have beea relative 
to the law of the perpetuity of fiefs. Thus this rule of 
the French law, efiaies of inheritance do not afcend * was 
eftabliflied in fpite of the Roman and Salic .f laws. It 
was necefiary that the fief (hould be ferved: but a grand- 
father, or a greaf-uncle would have been very bad vaflala 
to give to the lord*: wherefore this rule-took pl>:e at firft 
^nly in regard to the fiefs, as we learn of Boutillier %• 

When the fiefs were become hereditary, the Jerdtf 
who were to fee that the fief was* ferved, infixed that the 
II daughters who were to fucceed to the fief, and I fancy 
fometimes the males, (hould not marry without their 
confent; infomuch that the marriage-conlra&S became^ 

* Book IT. de feudis, tit. 59. 

\ lVki\itXxt\Aoi allodia, 

f Somne Ruraley book i. title 96. page 447^ 

Ij According to an ordinance of St. Lewis in the year 1246, to* 
fettle the cnftoms of Anjoa and Maine, thofe who fliali have the 
care of the heirefs of a fief, (hall give fecurity to the lord, that (he 
Ihall not be paarricd without his cenfcat. 
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in refpeA to the lords, both a feudal and a civil regulation* 
Id an a A of this kind,* under the lord's infpe^ion, re- 
gulations were made for the future fucceilion, with a 
Tiew that the fief might' be fervcd by the heirs: hence 
none but the nobility at firft had the liberty of difpoling 
of the future fucceflions by marriage- contraft, as * Boyer 
^nd i* Aufrerius have juftly obferved. 

It 18 needlefs to mention, that the power of redemp- 
tion founded on the old right of the relations, a myfterj 
of our ancient French jurifprudence which I have not 
now time to unfold, could not take place with regard to 
the fitfs till they were become hereditary. 



ItaRam! ludiam! j:- 



I finifh my treatife of fiefs at a period where molt 
authors commence theirs* 



• DeciiUm 155. No. S. and 104. and Mo. 38* 

f 16 Capell. Tfaeod. decif. 453. 

[f The Author concludes his elaborate w«rk within allnfiooto 
the joyful acclamations of JEneas's follower's upon coming in fight 
of the land of Ttaly, they fo much defired, after fo long wanderiogs, 
great dtngen, and jfurious ftorms undergone in queft of it. 



-*' Humilemqne videmus 



^ Italiam! Italiam! primus cooclamat Achates; 
<* Italiam Ueto focii clamore falutant.** 

JEnfU. lib. 3. ver. 5 ai.] 



TI/£ END. 
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